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DELAYS — DAMAGES ON GOVERNMENT 
CONTRACTS: CONSTRUCTIVE CONDITIONS 
AND ADMINISTRATIVE REMEDIES 


William H. Speck* 
I. INTRODUCTION 


Too frequently in the course of contract work one party perfortns 
its obligations so tardily or in such an untoward manner that the 
other party, though accomplishing exactly the same physical work 
required in the contract and anticipated at the time of its execution 
is put to additional expenses. Usually these additional expenses oc- 
cur because the first party has delayed the performance of the work 
so that the second party incurs stand-by expenses or is obliged to per- 
form in a period of higher prices or under more difficult conditions. 
The problem of whether such a second party can recover these addi- 
tional expenses and by what means he can recover them has been 
peculiarly troublesome on contracts with the United States, par- 
ticularly on those contracts for the construction of public works, 
ships, and other specialized items where the cooperation of the Gov- 
ermuent is essential for timely and even eventual performance. Gov- 
ernment personnel refer to this problem as that of paying for “de- 
lays-damages.” The first case arose almost a hundred years ago as 
the legal aftermath of a revolution in naval shipbuilding and of 
stining events in the history of the United States Navy. 


II. A Litre History 


By 1861 when the North and the South began scurrying frantically 
to build rival navies, foresighted naval ship constructors had long 


* Associate Counsel, Office of the General Counsel, Bureau of Yards and Docks, 
Dept. of the Navy. 
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realized the necessity of protection from cannon fire. Long before, 
in 1783, during the siege of Gibraltar the French and Spanish be- 
siegers had built ten floating batteries protected by the heaviest timber 
sides, and these had only been destroyed with difficulty by red-hot 
shot from the fortress guns.’ Later, in the first half of the Nineteenth 
Century, the introduction of Paixhans guns, which fired an exploding 
shell, rendered wooden ships liable to quick destruction and added 
wood splinters to shell fragments as perils to crews. Only a few 
years eariier, in 1853, Russian shell guns almost completely destroyed 
a Turkish fleet at Sinope. And during the Crimean War floating 
batteries armored with iron successfully destroyed a Russian fort at 
Kinburn. Since these experiences demonstrated that protection was 
both necessary and possible, France beginning in 1859 under the 
active encouragement of Napoleon III launched a fleet of steam 
warships armored with iron—the Gloire, Normandie, Invincible, 
Couronne, Solferino, and Magenta—that for a short time gave her 
supremacy of battle line. Great Britain promptly began to build 
iron warships of her own—the Warrior, Black Prince, Defiance, Re- 
sistance, Hector, Valiant, and Achilles. Even the United States had 
been aware of the armored warship as a weapon to sweep the seas: 
for almost fifteen years Congress had been appropriating money 
and debating design experiments for the Stevens Battery.” 

At the opening of the Civil War the problem was not with the ac- 
ceptance of the idea of armored warships but with the practical ex- 
ecution of the idea in a successful vessel. Early experiments with 
solid shot against iron armor had found the shot cracking or destroy- 
ing the plates, and other materials, like hides and India rubber, had 
been even less successful. Iron at first appeared to afford less protec- 
tion than wood since the early plates shattered and could not, like 
wood, be easily plugged. Then French experiments disclosed that 
solid iron plates four and one half inches thick thoroughly supported 
by wood stopped even the heaviest solid shot at all practicable battle 
ranges. Still, the iron armor necessary for protection was so heavy 
that armored vessels appeared feasible only as coastal types for quiet 
waters and limited ranges. Then too, iron bottoms could not be 
protected by coppering and so quickly became fouled with marine 


1 Drinkwater, A History OF THE SIEGE OF GIBRALTAR 1779-1783, 119, 125 (1905 
). 


2 BaxTeR, THE INTRODUCTION OF THE IRONCLAD WarsHiP cc. I- VIII (1933) ; 
ALBION, Forests AND SEA Power 403-9 (1926). 
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growths that iron ships had to be kept close to drydocks. Opinions 
differed whether sides should tumble home at an angle to deflect 
shells or whether the extra length of armor on a sloping side could not 
better be put into heavier vertical armor. Protection demanded small 
gun ports that restricted the field of fire, until the turret was de- 
veloped. Meantime, new rifled guns firing solid cylindrical shot 
threatened to pierce even the heaviest iron armor.® 

These problems and doubts caused the initial armored shipbuilding 
program of the North to be divided among three Vessels. The Galena 
was an ordinary war steamer with upper works tumbled home at 45 
degrees and with 4 inch armor over wood. She was badly shot up at 
Drewry’s Bluff in 1862. The New Ironsides was a large steam frig- 
ate with sixteen 11-inch Dahlgren guns in a central citadel protected 
by 4 inch plates. She was the principal vessel in the blockade of 
Charleston, fired thousands of projectiles, and is said to have been 
struck by more missiles than any other ship afloat, with little damage. 
The Monitor was a “cheese box on a raft”: a hull, flat on top and 
totally submerged except for the upper few inches, one large turret 
carrying two guns, and a small pilot house. She won overwhelming 
favor by turning back the Merrimack at Hampton Roads, Virginia, 
on 8 and 9 March 1862 and set the pattern of further United States 
naval shipbuilding for a score of years. The South, with limited iron 
and ship-building resources, rebuilt the partially destroyed Union 
frigate Merrimack, rechristened her the Virginia, and for one day 
drove the Northern fleet from Hampton Roads.* 

An experimental armored shipbuilding program hastily undertaken 
and frantically pushed to completion had its costs. On the Monitor 
the rudder was overcompensated and at trials proved unmanageable. 
She nearly foundered on the tow down to Hampton Roads as water 
poured in hause pipes, ventilating grates, smoke stack, and around 
the turret so fast that the engine blowers stopped; and she eventually 
sank off Cape Hatteras from the same causes and from a leak where 
the hull joined the armor. The pilot house forward, made of iron 
billets set together like a log cabin, blocked the field of gunfire, 
proved too inaccessible to be a center of ship control, and was cracked 
by a direct hit which disabled the commanding officer.’ During the 


8 BaxTER, supra note 2, cc. III, IV. 

4Jd. cc. XI, XII, XIII; Bennett, THE MONITER AND THE NAvy UNDER STEAM 
71-87 (1900). 

5 BENNETT, supra note 4, at 78-87, 121-4, 141-45; Worpen, GREENE, AND RAMSAY, 
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siege of Charleston other iron clads were hit repeatedly by heavy 
ordnance. Bolt heads broken off by the impact of hits flew through 
the turrets injuring personnel and then dropped down to jam the 
machinery. Gun ports and slides were distorted and jammed by 
heavy hits. Monitors with low freeboard sank when water sloshed 
through shot holes near the waterline and even down open hatches.* 
Some of the new vessels, in a blind effort to pack the heaviest guns 
and armor on the smallest displacement, would have sunk if launched 
as originally designed.” The experimental character of the new iron- 
clads and operational and battle experience necessitated many changes 
in vessels under construction and started a chain of legal problems 
and precedent that survives to this day. 


Ill. Tue Litigation Becins 


As part of the Northern shipbuilding program Charles W. McCord 
contracted on 9 July 1863 with the United States represented by 
John Lenthall, Chief of the Navy’s Bureau of Construction and 
Repair, to build an ironclad steam battery the Etlah for the sum of 
$386,000. The contract provided that the vessel should be delivered 


at Cairo, Illinois, within eight months of 24 June 1863, with a pre- 
mium of $4,500 for every month of earlier delivery and subject to a 
penalty of $4,500 for every month of later delivery. Section 16 of 
the contract provided that the United States and the Navy might 
make 


alterations and additions to the plans and specifications at any time 
during the progress of the work, as they may deem necessary and 
proper, and if said alterations and additions should cause extra ex- 
pense to the [contractor], they will pay for the same at fair and 
reasonable rates; and should said changes cause less work and ex- 
pense to the [contractor], a corresponding reduction to be made 
from the contract price; and in each case the cost of the alterations 
to be determined when the changes are directed to be made. 


THE MONITER AND THE MERRIMAC, BotH SipEs oF THE SAME Story (1912); Letter 
from Lt. S. Dana Green to his Mother, March 14, 1862, 49 U.S. Nava INnstiITUTE 
ProceepiIncs 1839 (1923) ; MAcARTNEY, Mr. LiNcoLn’s ApmrRats c. VI (1956). 

6 BENNETT, supra note 4, at 171-82; West, Grpzeon WELLES—LINOOLN’s Navy Dz- 
PARTMENT 228-33 (1943 

7 WEst, supra note 6, at 240-42. 


8 These facts and quotations are taken from the reports, McCord v. United States, 
9 Ct. s 155, 158, 159, 160, 169 (1873), and Chouteau v. United States, 95 U.S. 61 
(1877). Compare the very similar cases Swift v. United States, 14 Ct. Cl. 208 
(1878), Swift v. United States, 14 Ct. Cl. 235 (1878), with McKay v. United States, 
27 Ct. Cl. 422 (1892). 
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Changes and alterations began at once. Two 11-inch Dahlgren guns 
were substituted for the one Dahlgren gun and one 150-pounder gun 
contemplated in the original contract. From 15 June 1864 to 19 Sep- 
tember 1864 work was substantially suspended while changes were 
made for the purpose of increasing the vessel’s depth. Eventually the 
Etlah was completed in November 1864, and the United States paid 
$116,111 for changes, which McCord alleged cost $172,273.55. 

The reasons for the changes are briefly described in the findings of 
the Court of Claims: 


The alterations and changes from the original plan and specifications 
for the construction of the Etlah, made by the United States and 
hereinafter referred to, were incident to the novelty of the under- 
taking, and were from time to time suggested by the experience of 
iron-clads under fire in the naval service, and they were made by the 
United States without unnecessary delay. 


These reasons are more vividly stated by Mr. A. C. Stimer, chief en- 
gineer and general inspector: 


When I went to the Navy Department at Washington to receive 
my instructions for superintending, on the Bet of the Government, 
the construction of the iron-clad steamer Monitor, I found that she 
was being built under the direction of the Chief of the Bureau of 
Yards and Docks, Commodore Smith, instead of under the Chief of 
the Bureau of Construction, as was usual; I, therefore, received my 
instructions from that officer. He told me that, as this was a very new 
plan of vessel, it was more than likely pn se Ericsson would find, 
during its construction, the advisability of making — from the 
original plan and in watching its construction. [sic] 1 might also 
observe the advantages of —— c Now he says: 
“When you find anything of that kind, I want es to look fully into 
the matter, and anything that you and Captain Ericsson can mutually 
agree upon you are authorized to adopt without writing to me for 
instructions, as you will be a much better judge whether to do it, 
being on the spot, and familiar with the subject.’ In the performance 
of my duty, I found frequent occasion to act upon this instruction; 
and the vessel, as — had a great many changes from the 
original, described in the specifications and drawings on which the 
contract was based. Afterwards, when we came to build more ves- 
sels, we found the same necessity of making changes from the orig- 
inal intention; partly because as detailed p were developed, we 
could see where we could improve matters, and partly because we 
had vessels in battle that would be injured in some of their weaker 
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parts, giving us constant lessons with regard to the construction of 
vessels that could not be injured by shot. Just about the time the 
contracts were being made for the class of vessels to which the Etlah 
belongs, I went, by direction of the President, to the South Atlantic 
squadron, which was about to make an attack on the city of 
Charleston, my duty there being to describe, to the admiral and his 
officers, the character of the vessels of the monitor class which had 
been sent to his fleet; how he could best take advantage of their 
peculiar qualities; how they could best be repaired in case of in- 
jury, and to superintend these repairs. He made the attack on the 
7th of April 1863; but instead of sending his vessels into the harbor, 
as was expected, he kept them going around in a circle between the 
two forts, Moultrie and Sumter, until they were bruised in a great 
many places, and a great many parts were struck with heavy shot, 
that had not been touched before in that class of vessels. Weaknesses 
that could be remedied by changes of construction were developed 
in many parts in consequence of this action; and when I returned to 
Washington the matter was discussed at the Department as to 
whether we had better build our vessels in strict accordance with 
the letter of the contracts which we were giving out, without any 
change whatever, or had better take advantage of every such fight 
and make improvements as we went along. It was decided that we 
should make improvements as we went along, although we fully 
appreciated that it would delay their completion and add to their 
cost. Assistant Secretary Fox made the remark that he thought 
following this course would probably entail an extra cost of a million 
dollars for each battle where the monitors were engaged. Well, it 
was decided that that course should be followed. The contracts for 
the light-draught monitors, of which the Etlah was one, had already 
been drawn, specifications, general drawings, &c., of the original 
plans; but we went immediately to work to make changes in them, 
in accordance with what I have already explained as the policy to 
be pursued. You will understand, therefore, why it was that I 
should send constant instructions to Mr. McCord, directing him to 
make his vessel different from what he had contracted to do; why I 
sent him drawings that differed from those specified in his contract. 
You will find, too, that these might be very material, as they cer- 
tainly were. The acts, therefore, which I performed, which af- 
fected Mr. McCord and affected this case, were to direct him to 
make a different vessel from the one he contracted to do. 


Persons familiar with the work testified that, but for the delays 
incident to the changes, the Etlah would have been completed within 
the contract time of eight months. During the twenty-one months’ 
delay in completion caused by changes, the prices of labor and ma- 
terials increased, and, as men were drafted, skilled labor in St. Louis 
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became difficult to find. McCord claimed that the costs of the extra 
materials and labor required by changes was actually $172,273.55, 
or $56,162.55 more than was paid, and that the costs of the original 
vessel were increased by between $122,166 and $125,000. For these 
additional expenses McCord, his assignees, and his successors brought 
suit against the United States. 
Unfortunately for the success of the litigation, McCord had given 
a receipt in full for the extra work, and one assignment appeared to 
be prohibited by statute. But apart from these technical defenses the 
Court of Claims found that the changes by the United States had not 
breached the contract. The court pointed out: 


This privilege of the United States to make alterations on the terms 
stated being expressly provided for in the contract, the contract 
price related to that privilege as much as to any other provision in 
the contract, and therefore it must be taken as included in that price, 
and paid for in it. And the United States cannot be held liable in 
damages for exercising a privilege they had purchased, but only for 
abusing it; and the fact is found that they did not abuse it, but made 
the alterations shown without unreasonable delay. 


The court spoke of the novelty of the construction, the revolution in 
naval warfare, the changes demanded by ironclads under fire, and the 
multifarious combinations of alterations without parallel necessary to 
make the vessels fit for war and the struggle with the elements. The 
Court of Claims also found that the United States was not responsible 
for delays in the original construction and was not liable for price 
rises during delays “from changes in the currency and political events 
which increased the prices of everything.” 

The claimants appealed to the Supreme Court, but in Chouteau v. 
United States (1877) that Court likewise saw no merit in the claims: 


It is very clear that both parties contemplated the probability that 
the work would not be completed at the precise period of eight 
months from the date of the contract. They also contemplated that 
changes would be made in the construction of the battery. They 
made such provision for these matters as they deemed necessary for 
the protection of each party. For the reasonable cost and expense 
of the changes made in the construction, _— was to be made; 
but for any increase in the cost of the work not changed, no pro- 
vision was made. There was a provision for delay, by which the 
contractor was to submit to pay $4,500 for every month of that 
delay. This provision, the only one on that subject, if strictly en- 
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forced, might have made him a still greater loser; but it seems to 
have been waived. But we are very clear that without any such 
= he must be held to have taken the risk of the prices of the 
abor and materials which he was bound to furnish, as every other 
contractor does who agrees to do a specified job at a fixed price. 
It is one of the elements which he takes into account when he makes 
his bargain, and he cannot expect the other party to guaranty him 
against unfavorable changes in those prices.® 


The Supreme Court thus expressly interpreted the “Changes” clause 
as providing payment only for the reasonable cost of work changed, 
not for work unchanged even though the costs of performance in- 
creased. This interpretation creates problems to this day. 


IV. Tue SupreMe Court SPEAKS 


Prior to the Chouteau case (1877) the Supreme Court had held the 
United States liable for breach of implied duties not to interfere with 
contract work and to do whatever was necessary to enable its con- 
tractors to perform.’® Subsequent to the Chouteau case the Court 
held the United States liable for suspending work to consider 
changes; and, in a suit between private parties, decisively denied 
that a time extension was the only remedy for delay.’* Yet the Court 
strictly enforced for the Government’s benefit provisions requiring 
notice of delays and provisions excluding claims for damages from 
delay** and denied altogether liability for delays from “public and 
general” acts.’* With this background of precedent, when the prob- 
lem of liability for delay came up again after 50 years, the Court in a 
trio of famous cases again found that the contracts contemplated and 
provided for delay and denied recovery. 

In Crook Co. v. United States’* the contractor had agreed to install 
a heating system in a foundry and machine shop at the Norfolk Navy 
Yard within 200 days, that is by 19 March 1918. The contractor was 


995 U.S. 61, 68 (1877). 
10 United States v. Smith, 94 U.S. 214 (1876); United States v. Speed, 75 U.S. 
(8 Wall.) 77 (1868) ; Clark v. United States, 73 U.S. (6 Wall.) 543 (1867). 


11 United States v. Mueller, 113 U.S. 153 (1885); cf. United States v. Peck, 102 
U.S. 64 (1880). 


12 Guerini Stone Co. v. Carlin Construction Co., 240 U.S. 264, 278 (1916). 
13 Plumley v. United States, 226 U.S. 545 (1913). 


14 Wood v. United States, 258 U.S. 120 (1922) ; Wells Bros. Co. v. United States, 
254 U.S. 83 (1920). 


15 Horowitz v. United States, 267 U.S. 458 (1925). 
16 270 U.S. 4, 6-7 (1926). 
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unable to complete until almost a year later. But Justice Holmes ob- 
served: “. . . it was obvious on the face of the contract that this date 
[19 March 1918] was provisional” since the Government reserved 
the right to make changes and to interrupt the work, the contract 
showed that the building was still under construction by other con- 
tractors, the contract spoke only of “the approximate contract date 
of completion” of the buildings, and the contract did not bind the 
Government to a fixed time to complete the work. He noted that the 
time was fixed very strictly for the contractor by liquidated damages, 
since the contractor was unknown, and continued: 


But the only reference to delays on the Government side is in the 
agreement that if caused by its acts they will be regarded as un- 
avoidable, which though probably inserted primarily for the con- 
tractor’s benefit as a ground for extension of time, is not without a 
bearing on what the contract bound the Government to do. Delays 
by the building contractors were unavoidable from the point of view 
of both parties to the contract in suit. The plaintiff agreed to ac- 
cept in full satisfaction for all work done under the contract the 
contract price, reduced by damages deducted for his delays and in- 
creased or reduced by the price of changes, as fixed by the Chief of 
the Bureau of Yards and Works. Nothing more is allowed for 
changes, as to which the Government is master. It would be strange 
if it were bound for more in respect of matters presumably beyond 
its control. The contract price, it is said in another clause, shall 
cover all expenses of every nature connected with the work to be 
done. Liability was excluded expressly for utilities that the Gov- 
ernment oe to supply. We are of opinion that the failure to 
exclude the present claim was due to the fact that the whole frame 
of the contract was understood to shut it out, although in some cases 
the Government’s lawyers have been more careful. Wood v. United 
States, 258 U.S. 120. The plaintiff’s time was extended and it was 
paid the full contract price. In our opinion it is entitled to nothing 
more. 


Thus, Government delay not arising from a right to make changes 
reserved in the contract but from the failures of other contractors does 
not result in liability.” In passing it may be noted that this opinion is 
an example of the stricter Holmes, tolerating no more latitude in in- 


17In the same year the Court denied the liability of the United States for a three 
day delay in issuing materials not protested at the time (Union Insulating Co. v. 
United States, 271 U.S. 121 (1926)) and, while apparently assuming Government 
liability for delay in providing the concrete base for wood block floors, denied that the 
damages could be measured by the increased value of the work. United States v. 
Wyckoff Pipe & Creosoting Co., 271 U.S. 263 (1926). 
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terpreting contract obligations than he tolerated in determining ob- 
ligations of due care in tort or in construing vague constitutional 
provisions, though his standards often proved too austere for most.™® 

Sixteen years later this decision was followed in United States v. 
Rice (1942)."° Here a mechanical contractor had agreed to install 
plumbing, heating, and electrical equipment in a Veterans Home at 
Togus, Maine, while a general contractor prepared the site and con- 
structed the building. The mechanical contractor was to begin work 
on notice to proceed and to complete within the 250 days allowed 
the general contractor, subject to liquidated damages for failure to 
complete on time. Notice to proceed was given to the general con- 
tractor on 9 May 1932 and to the mechanical contractor on 12 May 
1932. But when the mechanical contractor’s superintendent arrived 
at the site early in June, he found that the general contractor had 
been stopped by the Government because of unsuitable soil condi- 
tions. The mechanical contractor was only able to begin work in 
October and did not complete until 510 days after the original notice. 
As a consequence he incurred overhead costs during the summer and 
was obliged to work outside during the winter weather at much great- 
er cost. He claimed $26,000 damages, and the Court of Claims al- 
lowed $9,349. However, Justice Black noted that the contract did 
not bind the Government to have the structure ready at any fixed 
time, citing the provision for tentative dates, the absolving of the 
contractor from liquidated damages for delays caused by acts of the 
Government, the right to make changes, and the requirement that 
the mechanical contractor adjust to the work of the general contrac- 
tor. He pointed out that the delay resulted from the discovery of 
soil conditions unsuitable for foundations and that the Government 
had reserved the right to make changes upon discovery of such con- 
ditions. In the face of this reserved right he held that recovery must 
be based on “particular contract provisions fixing the rights of the 
parties.” Looking to particular contract provisions, he held that the 
“Changes” clause had consistently been interpreted as not covering 
damages, since for an increase or decrease in the amount of work an 
adjustment is made in price and for an increase or decrease in time 


18 United Zinc Co. v. Britt, 258 U.S. 268 (1922); Baltimore and Ohio Ry. Co. v. 
Goodman, 275 U.S. 66 (1927); cf. Fallon, Some Influences of Justice Holmes 
Thought on Current Law—Contracts with the United States—Suits against the 
United States, 30 Minn.L.REv. 185 (1946). 


19 317 U.S. 61 (1942). 





DELAYS—DAMAGES ON GOVERNMENT CONTRACTS 515 


an adjustment is made in the date of completion. He held also that 
the “Changed Conditions” clause, relied upon by a minority in the 
Court of Claims, did not cover these damages since that clause merely 
provided for changes made necessary by discovery of new conditions. 
He characterized the claims as for “consequential damages.” He con- 
cluded that, for alterations in the specifications the mechanical con- 
tractor was entitled to a price adjustment, but that for delay the con- 
tractor was only entitled to a time extension with waiver of liquidated 
damages. Thus, Government delay resulting from “Changed Con- 
ditions” does not result in liability. 

Two years later the Court held that the Government was not ob- 
liged to take affirmative steps to prevent one of its contractors from 
delaying the efforts of another contractor to complete ahead of the 
contract time.”° And three years later the Court held that the Gov- 
ernment’s delaying the work so that superstructure carpenters at 
higher wage rates worked alongside foundation carpenters, inducing 
the latter to demand the higher rates, did not breach an implied ob- 
ligation not to make performance more costly.”* 

In United States v. Howard P. Foley Co. (1946),”* the last case of 
the trio, an electrical contractor had agreed for a fixed price to fur- 
nish material and to install a field lighting system at National Airport, 
Gravelly Point, Virginia, within 120 days of notice to proceed. The 
work was not completed until 277 days after notice to proceed be- 
cause the runways were not ready and runway segments were made 
available only after long delays and at irregular intervals. The Court 
of Claims rendered judgment for overhead and administrative ex- 
penses during the delays, but the Supreme Court reversed. Justice 
Black again found that the Government had not promised to make the 
runways available at a particular time and that the requirement upon 
the contractor to complete in 120 days could not be inverted into a 
promise by the Government not to delay performance beyond that 
time. Moreover, the Court of Claims found that the Government 
had worked with great, if not unusual diligence, to make the runways 
available. Justice Black reasoned as before: 


. .. Consequently, the Government cannot be held liable unless the 


20 United States v. Blair, 321 U.S. 730 (1944). 
21 United States v. Beuttas, 324 U.S. 768 (1945). 
22 329 U.S. 64 (1946), discussed in 21 So.Cauir.L.Rev. 36 (1947) and 26 Nesp. 


L.Rev. 457 (1948) ; see also Anderson, Damages for Delay in the Law of Government 
Contracts, 21 So.Caur. L.Rev. 125 (1948). 
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contract can be interpreted to imply an unqualified warranty to 
make the runways promptly available. 

We can find no such warranty if we are to be consistent with our 
Crook and Rice decisions supra. The pertinent provisions in the 
instant contract are, in every respect here material, substantially the 
same as those which were held in the former cases to impose no ob- 
ligation on the Government to pay damages for delay. Here, as in 
the former case, there are several contract provisions which showed 
that the parties not only ag that the Government might not 
finish its work as originally planned, but also provided in advance 
to protect the contractor from the consequences of such govern- 
mental delay, should it occur. The contract reserved a govern- 
mental right to make changes in the work which might cause in- 
terruptions and delay, required respondent to coordinate his work 
with other work being done on the site, and clearly contemplated 
that he would take up his work on the runway sections as they were 
intermittently completed and paved. Article 9 of the contract, en- 
titled ‘Delays—Damages,’ set out a procedure to govern both parties 
in case of respondent’s delay in completion, whether such delay was 
caused by respondent, the Government, or other causes. If delay 
were caused by respondent, the Government could terminate the 
contract, take over the work, and hold respondent and its sureties 
liable. Or, in the alternative, the Government could collect liqui- 
dated damages. If, on the other hand, delay were due to ‘acts of the 
government’ or other specified events, including ‘unforeseeable 
causes,’ procedure was outlined for extending the time in which 
respondent was required to complete its contract, and relieving him 
from the penalties of contract termination or liquidated damages. 


Justice Black next discussed the Crook and Rice cases and concluded: 


This contract, like the others, shows that changes and delays were 
anticipated and provided for. The question on which all these cases 
turn is: Did the Government obligate itself to pay damages to a 
contractor solely because of delay in making the work available? 
We hold again that it did not for the reasons elaborated in the Crook 
and Rice decisions. 


Justices Reed, Frankfurter, and Jackson, dissenting, thought that the 
giving of the notice to proceed had the legal consequence of render- 
ing the Government liable. 

The reasoning and conclusions of these three Supreme Court cases 
provide a convenient point for a preliminary step-by-step analysis of 
the law: 

First, the Supreme Court read the contracts and specifications care- 
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fully to determine whether the United States had promised that the 
site or other prerequisites to be provided for the contractor’s work 
would be available at any particular time. The Court concluded in 
these cases that the United States had not so promised. Further, the 
Court decided that the fixing of a definite completion time for the 
contractor did not amount to a promise that the United States would 
perform its obligations so that the contractor could complete within 
that time. And a majority of the Court decided that the giving of a 
notice to proceed to the contractor did not amount to any promise by 
the United States that the site and other prerequisites would be avail- 
able so that the contractor could proceed. The Court did not imply 
any promises from the circumstances or by law. If the United States 
had promised to have the site or other prerequisites ready at a definite 
time, or if other contract terms could be read to amount to such a 
promise, the United States on failing to meet these dates would on 
normal contract principles be liable for breach of contract, regardless 
of fault and subject only to such defenses as impossibility. 

Second, the Supreme Court examined the contract and determined 
that in fact the parties did contemplate and provide in the contract 
for delays. The Court cited the “Changes” and “Changed Condi- 
tions” clauses, the provisions requiring the contractor to coordinate 
his work with other contractors on the site, the waiver of liquidated 
damages and the granting of time extensions for Government delays, 
and the facts, known to both parties at the time of contracting, that 
the site, the building, or other prerequisites were not yet available. 
From these provisions the Court concluded that the parties contem- 
plated and expressly gave the Government authority to make changes 
which would cause delays, that the contractor should have anticipated 
these changes and delays and presumably allowed for possible in- 
creased costs in his price, and that the contract only provided a time 
extension for Government delays. How the contractor could ration- 
ally anticipate these costs in his price and whether it would be eco- 
nomical for the Government to pay these possible costs in every con- 
tract price, are not discussed. 

Third, from the above, the Supreme Court concluded that the 
Government had not breached any contract obligation by causing the 
delays and could only be liable if by some contract provision it ex- 
pressly assumed responsibility. The Court examined the “Changes” 
and “Changed Conditions” clauses and concluded that these pro- 
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vided compensation only for the costs of the changes themselves and 
not for costs of delay and other difficulties resulting for the un- 
changed work. It described these other costs as “consequential dam- 
ages.” It followed the Court of Claims in so limiting the “Changes” 
clause and declined to go along with that court in allowing compen- 
sation under the “Changed Conditions” clause. The possibility of 
Government liability for breaches of implied obligations is ignored. 

Fourth, in each of these cases the Supreme Court noted that the de- 
lays were not the fault of the Government. They resulted from de- 
lays of other contractors, from unusual and unknown subsurface con- 
ditions, or from the problems of new construction procedures. Since 
the Government had not promised to have the work ready for the 
contractor by any fixed time, the Court concluded that the extra costs 
should not be the Government’s responsibility. However, the Court 
seems to emphasize that it is not deciding what would be the Gov- 
ernment’s responsibilities had Government representatives unreason- 
ably delayed in performing Government obligations or had unneces- 
sarily increased the contractor’s costs. Why the Government should 
possibly be liable for being at fault in failing to do what it never 


promised to do, is not apparent. But this last problem leads to an 
analysis of the multitude of circumstances in which the Court of 
Claims has had to apply these rules to determine the Government’s 
liability for delay. 


V. Tue Court or Ciarms Applies THE LAw 


In over one hundred cases the Court of Claims has been obliged to 
decide whether Government delays of contract performance which 
lead to higher costs for the contractors result in the liability of the 
United States to pay damages. The actual kinds or causes of the de- 
lay have not usually been significant, but their variety gives depth to 
the problem. The most common kinds of delay have been stoppage 
of work by Government order; the failure to have the site or struc- 
ture ready for the contract work;™* delay in furnishing materials, 


23 F. H. McGraw & Co. v. United States, 131 Ct. Cl. 501, 130 F. Supp. 394 (1955) ; 
Riess & Weinsier Inc. v. United States, 126 Ct. Cl. 713, 116 F. Supp. 562 (1953); 
Sachs v. United States, 104 Ct. Cl. 372, 63 F. Supp. 59 (1945) ; Comb Co. v. United 
States, 103 Ct. Cl. 174 (1945); Brand Investment Co. v. United States, 102 Ct. Cl. 
40, 58 F. Supp. 749 (1944), cert. denied, 324 U.S. 850 (1945) ; Houston Constr. Co. 
v. United States, 38 Ct. Cl. 724 (1903) ; Myerle v. United States, 33 Ct. Cl. 1 (1897). 

24 Allied Contractors Inc. v. United States, 129 Ct. Cl. 400, 124 F. Supp. 366 (1954) ; 
The Arundel Corp. v. United States, 121 Ct. Cl. 741 (1952) ; Cauldwell-Wingate Co. 
v. United States, 109 Ct. Cl. 193 (1947) ; Hunter Steel Co. v. United States, 99 Ct. Cl. 
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equipment, instructions, or other prerequisites of the contractors’ per- 
formance; changes ordered by the Government;”* and procrastina- 
tion in making decisions necessary so that the work could proceed.” 
Less common causes of delay have been technical difficulties,” 
changed conditions,” alleged abuses of Government discretion,” de- 


692 (1943); Rogers v. United States, 99 Ct. Cl. 393 (1943); Ouilmette Constr. & 
Engineering Co. v. United States, 89 Ct. Cl. 334 (1939); Carroll Electric Co. v. 
United States, 68 Ct. Cl. 500 (1929) ; Carroll v. United States, 67 Ct. Cl. 513 (1929) ; 
Worthington Pump & Machinery Co. v. United States, 66 Ct. Cl. 230 (1928); Mc- 
Closkey v. United States, 66 Ct. Cl. 105 (1928) ; Edge Moor Iron Co. v. United States, 
61 Ct. Cl. 392 (1925) ; McClintic-Marshall Co. v. United States, 59 Ct. Cl. 817 (1924) ; 
Miller v. United States, 49 Ct. Cl. 276 (1914); Sanborn v. United States, 46 Ct. Cl. 
254 (1911) ; Kelly & Kelly v. United States, 31 Ct. Cl. 361 (1896). 

25 Ozark Dam Constructors v. United States, 130 Ct. Cl. 354, 127 F. Supp. 187 
(1955) ; Thompson v. United States, 130 Ct. Cl. 1, 124 F. Supp. 645 (1954) ; Chalen- 
der v. United States, 127 Ct. Cl. 557, 119 F. Supp. 186 (1954) ; Langoma Industries, 
Inc. v. United States, 125 Ct. Cl. 366 (1953) ; Otis Williams & Co. v. United States, 
120 Ct. Cl. 249 (1951); Tuller Construction Co. v. United States, 118 Ct. Cl. 509 
(1951) ; Bushnell Steel Co. v. United States, 117 Ct. Cl. 348, 91 F. Supp. 576 (1950) ; 
Alamo Construction Co. v. United States, 116 Ct. Cl. 221, 88 F. Supp. 883 (1950) ; 
Ross Electric Construction Co. v. United States, 111 Ct. Cl. 644, 77 F. Supp. 749 
(1948) ; Henry Ericsson Co. v. United States, 104 Ct. Cl. 397, 62 F. Supp. 312 
(1945), cert. denied, 327 U.S. 784 (1946); Severin v. United States, 99 Ct. Cl. 435 
(1943) ; Diamond v. United States, 98 Ct. Cl. 543 (1943); Young Engineering Co. 
v. United States, 98 Ct. Cl. 310 (1943); Hirsch v. United States, 94 Ct. Cl. 602 
(1941) ; Greiling Bros. v. United States, 93 Ct. Cl. 396 (1941); Sobel v. United 
States, 88 Ct. Cl. 149 (1938) ; Plato v. United States, 86 Ct. Cl. 665 (1938) ; Karno- 
Smith Co. v. United States, 84 Ct. Cl. 110 (1936) ; Cain Co. v. United States, 79 Ct. 
Cl. 290 (1934) ; Donnell-Zane Co. v. United States, 75 Ct. Cl. 368 (1932) ; Weehawken 
Dry Dock Co. v. United States, 65 Ct. Cl. 662 and 672 (1928) ; Goldstone v. United 
States, 61 Ct. Cl. 401 (1925); Crook Co. v. United States, 59 Ct. Cl. 348 (1924); 
Cramp & Sons v. United States, 41 Ct. Cl. 164 (1906), rev’d, 206 U.S. 118 (1907) ; 
Harvey v. United States, 8 Ct. Cl. 501 (1872). 

26 Ross & Co. v. United States, 126 Ct. Cl. 323, 115 F. Supp. 187 (1953) ; Harwood- 
Nebel Construction Co. v. United States, 105 Ct. Cl. 116 (1945); George A. Fuller 
Co. v. United States, 104 Ct. Cl. 176 (1945) ; Severin v. United States, 102 Ct. Cl. 74 
(1943), cert. denied, 322 U.S. 733 (1944); Silberblatt and Lasker Inc. v. United 
States, 101 Ct. Cl. 54 (1944) ; Newport News Shipbuilding & Dry Dock Co. v. United 
States, 79 Ct. Cl. 1 (1934) ; Moran Bros. Co. v. United States, 61 Ct. Cl. 73 (1925). 

27 Continental Ill. Nat’l Bank & Trust Co. v. United States, 126 Ct. Cl. 631, 115 
F. Supp. 892 (1953) ; Continental Ill. Nat’l Bank & Trust Co. v. United States, 121 
Ct. Cl. 203, 101 F. Supp. 755, cert. denied, 343 U.S. 963 (1952); Anthony P. Miller, 
Inc. v. United States, 111 Ct. Cl. 252, 77 F. Supp. 209 (1948) ; U. S. Casualty Co. v. 
United States, 107 Ct. Cl. 46, 67 F. Supp. 950 (1946); Irwin & Leighton v. United 
States, 106 Ct. Cl. 398, 65 F. Supp. 794, 800 (1946); James Sewart & Co. v. United 
States, 105 Ct. Cl. 284, 63 F. Supp. 653 (1946); B-W Construction Co. vy. United 
States, 104 Ct. Cl. 608 (1945), cert. denied, 327 U.S. 785 (1946); Sanders v. United 
States, 104 Ct. Cl. 1, 60 F. Supp. 483 (1945); B-W Construction Co. v. United 
States, 97 Ct. Cl. 92 (1942); Herbert M. Baruch Corp., 93 Ct. Cl. 107 (1941); 
Lovell v. United States, 59 Ct. Cl. 494 (1924). 

28 Howard P. Foley Co. v. United States, 105 Ct. Cl. 161, 63 F. Supp. 209 (1945), 
oa U.S. 64 (1946) ; George A. Fuller Co. v. United States, 104 Ct. Cl. 176 

29 D. C. Engineering Co. v. United States, 95 Ct. Cl. 84 (1941), rev'd, 317 U.S. 61 
(1942) ; Stapleton Constr. Co. v. United States, 92 Ct. Cl. 551 (1940) ; Sobel v. 
bg yond 88 Ct. Cl. 149 (1938) ; Rust Engineering Co. v. United States, 86 Ct. 

461 (1938) 
80 Chalker and Lund Co. v. United States, 120 Ct. Cl. 558, 100 F. Supp. 814 (1951) ; 
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fective plans and specifications," interference by other contractors or 
by the Government’s occupancy of or activities upon the site,*? post- 
poned notices to proceed,* so-called “sovereign acts,” * and delayed 
tests and inspection.** These delays have occurred on all sorts of 
contracts—perhaps most often in those for the construction of public 
works but also in those for ships and other supplies or services—but 
the contract clauses have been so similar that the type of contract has 
rarely been significant. 


These various delays were alleged to have resulted, not in the per- 
formance of different work, but in higher costs of performance for 
work already a contract obligation. The rules of law determining 
which items of these higher costs are recoverable as damages will not 
be discussed here,** but the costs claimed are also a dimension of the 
problem. The most common costs are merely those arising from the 
continuation of expenses over a longer period of performance: over- 


Stafford v. United States, 109 Ct. Cl. 479, 74 F. Supp. 155 (1947); Struck Con- 
struction Co. v. United States, 96 Ct. Cl. 186 (1942) ; Phoenix Bridge Co. v. United 
States, 85 Ct. Cl. 603 (1937) ; Pope v. United States, 76 Ct. Cl. 64 (1933); Pope v. 
United States, 75 Ct. Cl. 436 (1932), cert. denied, 288 U.S. 610 (1933) ; McLaughlin 
& Co. v. United States, 36 Ct. Cl. 138 (1901). 


31 Warren Bros. Road Co. v. United States, 123 Ct. Cl. 48, 105 F. Supp. 826 C982) 5 . 
sane A United States, 76 Ct. Cl. 103 (1932) ; Moore v. United States, 46 Ct. Cl 
9 (1910). 


32 Kremer v. United States, 116 Ct. Cl. 358, 88 F. Supp. 740 (1950); Millimet 
Construction Co. v. United States, 113 Ct. Cl. 316, 83 F. Supp. 691 (1949) ; William 
Eisenberg & Sons, Inc. v. United States, 110 Ct. Cl. 388, 75 F. Supp. 1006 (1948) ; 
Arundel Corp. v. United States, 79 Ct. Cl. 343 (1934); John N. Knauff Co. v. 
United States, 78 Ct. Cl. 423 (1933) ; Gertner v. United States, 76 Ct. Cl. 643 (1933) ; 
General Contracting & Engineering Co. v. United States, 62 Ct. Cl. 433 (1926). 


33 Barnes v. United States, 96 Ct. Cl. 60 (1942); Ross Engineering Co. v. United 
States, 92 Ct. Cl. 253 (1940) ; Detroit Steel Products Co. v. United States, 62 Ct. Cl. 
686 (1926), cert. denied, 275 U.S. 525 (1927). 


84 Barnes v. United States, 123 Ct. Cl. 101, 105 F. Supp. 817 (1952) ; Ross Electric 
Constr. Co. v. United States, 111 Ct. Cl. 644, 77 F. Supp. 749 (1948) ; Froemming 
Bros., Inc. v. United States, 108 Ct. Cl. 193, 20 F. Supp. 126 (1947) ; Kelly Co. v. 
United States, 107 Ct. Cl. 504, 69 F. Supp. 117 (1947) ; Barbour & Sons v. United 
States, 104 Ct. Cl. 360, 63 F. Supp. 349 (1945) ; Gothwaite v. United States, 102 
Ct. Cl. 400 (1944) ; Jones v. United States, 1 Ct. Cl. 383 (1865). 


85 Continental Ill. Nat’l Bank & Trust Co. v. United States, 126 Ct. Cl. 631, 115 
F. Supp. 892 (1953). See also United Engineering & Contracting Co. v. United 
States, 47 Ct. Cl. 489 (1912), aff'd, 234 U.S. 236 (1914). 


36 See, e.g., United States v. Wyckoff Pipe & Creosoting Co., 271 U.S. 263 (1926) ; 
Ramsey v. United States, 121 Ct. Cl. 426, 101 F. Supp. 353 (1951) ; Continental Il, 
Nat’l Bank v. United States, 112 Ct. Cl. 563, 81 F. Supp. 596 (1949) ; Comb Co. v. 
United States, 103 Ct. Cl. 174 (1945); Brand Investment Co. v. United States, 102 
Ct. Cl. 40, 58 F. Supp. 749 (1944), cert. denied, 324 U.S. 850 (1945) ; Newport News 
Shipbuilding & Dry Dock Corp., 79 Ct. Cl. 1 (1934); McCloskey v. United States, 
66 Ct. Cl. 105 (1928); McClintic-Marshall Co. v. United States, 59 Ct. Cl. 817 
(1924) ; Myerle v. United States, 33 Ct. Cl. 1 (1897). 
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head,*” rentals,** supervision, maintenance,“ interest,“ bond and in- 
surance premiums,“ and idleness and underemployment of facilities, 
equipment, and work forces.** Some costs result from the necessity 
of performing the work under less advantageous conditions than 
would have been encountered but for the delay: in winter weather,“ 
in a period of higher prices for labor or materials,“* without the 
skilled workmen or advantageous bargains available earlier,“* or by 


37 Riess & Weinsier Inc. v. United States, 126 Ct. Cl. 713, 116 F. Supp. 562 (1953) ; 
Torres v. United States, 126 Ct. Cl. 76, 112 F. Supp. 363 (1953); James Stewart 
Corp. v. United States, 108 Ct. Cl. 596, 71 F. Supp. 235 (1947); Irwin & Leighton 
v. United States, 106 Ct. Cl. 398, 65 F. Supp. 794 (1946); James Stewart & Co. v. 
United States, 105 Ct. Cl. 284, 63 F. Supp. 653 (1946) ; Henry Ericsson Co. v. United 
States, 104 Ct. Cl. 397, 62 F. Supp. 312 (1945) ; Sachs v. United States, 104 Ct. Cl. 
372, 63 F. Supp. 59 (1945); Comb Co. v. United States, 103 Ct. Cl. 174 (1945); 
Goldstone v. United States, 61 Ct. Cl. 401 (1925). 

38 Allied Contractors, Inc. v. United States, 129 Ct. Cl. 400, 124 F. Supp. 366 
(1954) ; Brand Investment Co. v. United States, 102 Ct. Cl. 40, 58 F. Supp. 749 
(1944), cert. denied, 324 U.S. 850 (1945) ; Greiling Bros. v. United States, 93 Ct. Cl. 
396 (1941); Struck Constr. Co. v United States, 96 Ct. Cl. 186 (1942); Joplin v. 
waa 89 Ct. Cl. 345 (1939) ; Phoenix Bridge Co. v. United States, 85 Ct. Cl. 

89 Severin v. United States, 102 Ct. Cl. 74 (1943), cert. denied, 322 US. 733 
(1944) ; Langevin v. United States, 100 Ct. Cl. 15 (1943); Young Engineering Co. 
v. United States, 98 Ct. Cl. 310 (1943) ; Ctoll v. United States, 76 Ct. ct 103 
(1932) ; Pope v. United States, 75 Ct. C1. 436 (1932), cert. denied, 288 U.S. 610 
( 1933) ; Levering & Garrigues Co. v. United States, 73 Ct. Cl. 566 (1932) ; G. & H. 
Heating Co. v. United States, 63 Ct. Cl. 164 (1927). 

40 Struck Construction Co. v. United States, 96 Ct. Cl. 186 (1942); United En- 
gineering & Contracting Co. v. United States, 47 Ct. Cl. 489 (1912), aff’d, 234 U.S. 
236 pal fe Cramp & Sons v. United States, 41 Ct. Cl. 164 (1906), rev’d, 206 U.S. 
118 (1907). 

41 Ramsey v. United States, 121 Ct. Cl. 426, 101 F. Supp. 353 (1951) ; Moran Bros. 
8 United States, 61 Ct. Cl. 73 (1925); Myerle v. United States, 33 Ct. Cl. 1 
(1897). 

42 Magoba Construction Co. v. United States, 99 Ct. Cl. 662 (1943) ; Struck Constr. 
Co. v. United States, 96 Ct. Cl. 186 (1942) ; McCloskey v. United States, 66 Ct. Cl. 
105 (1928) ; Edge Moor Iron Co. v. United States, 61 Ct. Cl. 392 (1925); Sanborn 
v. United States, 46 Ct. Cl. 254 (1911). 

43 Warren Bros. Roads Co. v. United States, 123 Ct. Cl. 48, 105 F. Supp. 826 
(1952) ; ae v. United States, 98 Ct. Cl. 543 (1943) ; Karno-Smith Co. v. United 
States, 84 Ct. Cl. 110 (1936) ; McClintic-Marshall Co, v. United States, 59 Ct. Cl. 
817 (1924). 

44 Ross & Co. v. United States, 126 Ct. Cl. 323, 115 F. Supp. 187 (1953); Kirk v. 
United States, 111 Ct. Cl. 552, 77 F. Supp. 614 (1948) ; Hirsch v. United States, 94 
Ct. Cl. 602 (1941); Plato v. United States, 86 Ct. Cl. 665 (1938); Pope v. United 
States, 75 Ct. Cl. 436 (1932), cert. denied, 288 U.S. 610 (1933). 

45 John N. Knauff Co. v. United States, 78 Ct. Cl. 423 (1933); Levering & Gar- 
rigues Co. v. United States, 73 Ct. Cl. 566 (1932) ; Carroll v. United States, 67 Ct. Cl. 
513 (1929) ; Worthington Pump & Machinery Corp. v. United States, 66 Ct. Cl. 230 
(1928) ; Detroit Steel Products Co. v. United States, 62 Ct. Cl. 686 (1926), cert. 
— '275 U.S. 525 (1927) ; Edge Moor Iron Co. v. United States, 61 Ct. Cl. 392 
(1925). 

46 Stafford v. United States, 109 Ct. Cl. 479, 74 F. Supp. 155 (1947); Langevin v 
United States, 100 Ct. Cl. 15 (1943) ; Moore v- United States, 46 Ct. Cl. 139 (1910) : : 
Kelly & Kelly v. United States, 31 Ct. Cl. 361 (1896). 
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more expensive modes of operation.*’ Some costs merge into actual 
extra work, which, as will be shown, may seem to have a bearing on 
whether administrative payment can be made: restoration of materials 
and equipment;** storage, preservation, and protection during delay;” 
starting and stopping operations;®® longer heating and pumping; 
temporary stop-gap work; extra handling or moving of equipment 
and material; and more travel.** Some damage claims abandon at- 
tempts to isolate items and simply demand costs incurred plus profits, 
the difference in costs,®* or the increased value of the work as per- 
formed.” Claimants have also sought to be made completely whole 
by recovering the costs of proving claims® and profits.” In this wel- 


47 Allied Contractors, Inc. v. United States, 129 Ct. Cl. 400, 124 F. Supp. 366 (1954) ; 
Chalender v. United States, 127 Ct. Cl. 557, 119 F. Supp. 186 (1954) ; Langoma In- 
San an .. United States, 125 Ct. Cl. 366 (1953) ; Hirsch v. United States, 94 Ct. 

. 602 (1941). 


48 Joplin v. United States, 89 Ct. Cl. 345 (1939). 


49 B-W Constr. Co. v. United States, 104 Ct. Cl. 608 (1945), cert. denied, 327 
U.S. 785 (1946); Carroll Electric Co. v. United States, 68 Ct. Cl. 500 (1929); 
Fore River Shipbuilding Co. v. United States, 62 Ct. Cl. 307 (1926); United En- 
gineering & Contracting Co. v. United States, 47 Ct. Cl. 489 (1912), aff'd, 234 U.S. 
236 (1914) ; Cramp & Sons v. United States, 41 Ct. Cl. 164 (1906), rev’d, 206 U.S. 
118 (1907); Merchants Loan & Trust Co. v. United States, 40 Ct. Cl. 117 (1904). 


50 Parish v. United States, 120 Ct. Cl. 100, 98 F. Supp. 347 (1951); McClintic- 
Marshall Co. v. United States, 59 Ct. Cl. 817 (1924). 


51 George A. Fuller Co. v. United States, 108 Ct. Cl. 70, 69 F. Supp. 409 (1947) ; 
Irwin & Leighton v. United States, 106 Ct. Cl. 398, 65 F. Supp. 794 (1946) ; Phoenix 
Bridge Co. v. United States, 85 Ct. Cl. 603 (1937) ; Karno-Smith Co. v. United States, 
84 Ct. Cl. 110 (1936) ; Pope v. United States, 76 Ct. Cl. 64 (1933) ; Moore v. United 
States, 46 Ct. Cl. 139 (1910). 


52 Coath & Goss v. United States, 101 Ct. Cl. 702 (1944). 


53 Bushnell Steel Co. v. United States, 117 Ct. Cl. 348, 91 F. Supp. 576 (1950); 
Sachs v. United States, 104 Ct. Cl. 372, 63 F. Supp. 59 (1945); Joplin v. United 
‘aan 89 Ct. Cl. 345 (1939) ; Rust Engineering Co. v. United States, 86 Ct. Cl. 461 

1938). 

54 Langevin v. United States, 100 Ct. Cl. 15 (1943); Detroit Steel Products Co. v. 
United States, 62 Ct. Cl. 686 (1926), cert. denied, 275 U.S. 525 (1927); Sanborn v. 
United States, 46 Ct. Cl. 254 (1911). 


55 Houston Constr. Co. v. United States, 38 Ct. Cl. 724 (1903). 


56 F.H. McGraw & Co. v. United States, 131 Ct. Cl. 501, 130 F. Supp. 394 (1955) ; 
Bushnell Steel Co. v. United States, 117 Ct. Cl. 348, 91 F. Supp. 576 (1950); Mc- 
Closkey v. United States, 66 Ct. Cl. 105 (1928); McClintic-Marshall Co. v. United 
States, 59 Ct. Cl. 817 (1924). 


57 Wyckoff Pipe & Creosoting Co. v. United States, 59 Ct. Cl. 980 (1924) (no 
opinion), rev'd, 271 U.S. 263 (1926). 


58 Langevin v. United States, 100 Ct. Cl. 15 (1943). 


59 Sobel v. United States, 88 Ct. Cl. 149 (1938); Rust Engineering Co. v. United 
States, 86 Ct. Cl. 461 (1938); John N. Knauff Co. v. United States, 78 Ct. Cl. 423 
(1933) ; McCloskey v. United States, 66 Ct. Cl. 105 (1928); Detroit Steel Products 
Co. v. United States, 62 Ct. Cl. 686 (1926), cert. denied, 275 U.S. 525 (1927); 
McClintic-Marshall Co. v. United States, 59 Ct. Cl. 817 (1924) ; United Engineering 
& Contracting Co. v. United States, 47 Ct. Cl. 489 (1912), aff'd, 234 U.S. 236 (1914). 





DELAYS—DAMAGES ON GOVERNMENT CONTRACTS 523 


ter of causes and effects the Court of Claims has experienced grave 
difficulties in applying the rules of the Supreme Court to determine 
the liabilities of the United States. 

During the period between the Civil War and the end of the First 
World War, the Court of Claims decisions appear to have been 
guided by the disparate principles of United States v. Speed®°—impos- 
ing liability for breach of an implied duty of the Government to do 
whatever was necessary to enable the contractor to perform—and of 
the Chouteau case*—denying liability for the exercise of reserved 
rights to make changes. The controlling consideration usually was a 
literal application of the contract terms. When the Government was 
exercising reserved rights, the McCord case stated the rationale pre- 
viously quoted that the privilege of making changes was an express 
contract right of the United States and was paid for in the contract 
price. Later the court applied with equal literalness a provision 
that delay of the Government would extend the time of performance 
but that no claim would be allowed for damages, saying: 


The provisions of the contract just recited [denying claims for dam- 
ages] are as valid and binding as any other part of it, and having 
been voluntarily entered into the contractor has agreed that no claim 
shall be made or allowed arising out of the delay caused by defend- 
ants mentioned in the findings. Extra time to the contractor was 
made the equivalent for delay caused by the defendants; and the 
claimant has not shown that such extra time was refused by the de- 
fendants.* 


On the other hand, where no reserved rights were exercised, the 
Court of Claims held the United States liable for delay caused by its 
suspension of the work,* by its erroneous directions,® by the slow- 


6075 U.S. (8 Wall.) 77 (1869). 

6195 U.S. 61 (1877). 

629 Ct. Cl. 155, 169 (1873); cf. Swift v. United States, 14 Ct. Cl. 208 (1878); 
Swift v. United States, 14-Ct. Cl. 235 (1878). 

63 Merchants Loan & Trust Co. v. United States, 40 Ct. Cl. 117, 132 (1904) ; cf. 
Wells Bros. Co. v. United States, 254 U.S. 83, 87 (1920): “Men who take million- 
dollar contracts for Government buildings are neither unsophisticated nor careless. 
Inexperience and inattention are more likely to be found in other parties to such con- 
tracts than the contractors, and the presumption is obvious and strong that the men 
signing such a contract as we have here [which expressly excludes claims for delay] 
protected themselves against such delays as are complained of by the higher price 
exacted for the work.” 

64 Houston Constr. Co. v. United States, 38 Ct. Cl. 724 (1903); Myerle v. United 
States, 33 Ct. Cl. 1 (1897). 

65 Moore v. United States, 46 Ct. Cl. 139 (1910) ; McLaughlin v. United States, 36 
Ct. Cl. 138 (1901). 
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ness of its agents,® and by its failure to erect a cofferdam properly,” 
to furnish structures or site,®* and to locate the work.” The court de- 
clined to hold that the provision for time extensions on account of 
Government delay could by any argument expressio unius est exclusio 
alterius afford the only relief for delays.” Toward the end of this 
period the court was routinely holding the United States liable for 
the costs of delays without requiring any showing of fault.” 

From the First World War through the Second World War, the 
Court of Claims continued routinely to hold the United States liable 
in damages for the costs of all delay caused by the Government with- 
out any discussion of the contract provisions and without regard to 
the fault or lack of fault on the part of the Government.” Plato v. 


66 Jones v. United States, 1 Ct. Cl. 383 (1865). 
67 Skelsey v. United States, 23 Ct. Cl. 61 (1888). 


68 Pneumatic Gun Carriage & Power Co. v. United States, 36 Ct. Cl. 71 (1901) ; 
Kelly & Kelly v. United States, 31 Ct. Cl. 361 (1896). 


69 McLaughlin v. United States, 36 Ct. Cl. 138 (1901). 


7 Cramp & Sons v. United States, 41 Ct. Cl. 164 (1906), rev’d, 206 U.S. 118 (1907). 
See also Miller v. United States, 49 Ct. Cl. 276 (1914); Sanborn y. United States, 
46 Ct. Cl. 254 (1911). 


71 Miller v. United States, 49 Ct. Cl. 276 (1914) ; United Engineering & Contract- 
ing Co. v. United States, 47 Ct. Cl. 489 (1912), aff'd, 234 U.S. 236 (1914) ; Sanborn 
v. United States, 46 Ct. Cl. 254 (1911) ; Moore v. United States, 46 Ct. Cl. 139 (1910). 


72Irwin & Leighton v. United States, 106 Ct. Cl. 398, 65 F. Supp. 794 (1946); 
Schmoll v. United States, 105 Ct. Cl. 415, 63 F. Supp. 753 (1946) ; Henry Ericsson 
Co. v. United States, 104 Ct. Cl. 397, 62 F. Supp. 312 (1945), cert. denied, 327 U.S. 
784 (1946) ; Sachs v. United States, 104 Ct. Cl. 372, 63 F. Supp. 59 (1945); Severin 
v. United States, 102 Ct. Cl. 74 (1943), cert. denied, 322 U.S. 733 (1944); Coath & 
Goss v. United States, 101 Ct. Cl. 702 (1944); Severin v. United States, 99 Ct. Cl. 
435 (1943) ; Young Engineering Co. v. United States, 98 Ct. Cl. 310 (1943) ; Struck 
Constr. Co. v. United States, 96 Ct. Cl. 186 (1942) ; Joplin v. United States, 89 Ct. Cl. 
345 (1939) ; Ouilmette Construction & Engineering Co. v. United States, 89 Ct. Cl. 
334 (1939); Phoenix Bridge Co. v. United States, 85 Ct. Cl. 603 (1937); Karno- 
Smith Co. v. United States, 84 Ct. Cl. 110 (1936) ; Cain Co. v. United States, 79 Ct. 
Cl. 290 (1934); Pope v. United States, 75 Ct. Cl. 436 (1932), cert. denied, 288 U.S. 
610 (1933) ; Donnell-Zane Co. v. United States, 75 Ct. Cl. 368 (1932); Levering & 
Garrigues Co. v. United States, 73 Ct. Cl. 566 (1932) ; Weehawken Dry Dock Co. v. 
United States, 65 Ct. Cl. 662 and 672 (1928) ; Fore River Shipbuilding Co. v. United 
States, 62 Ct. ‘Cl. 307 (1926) ; Goldstone v. United States, 61 Ct. Cl. 401 (1925) ; Edge 
Moor Iron Co. v. United States, 61 Ct. Cl. 392 (1925) ; McClintic-Marshall ‘Co. v. 
United States, 59 Ct. Cl. 817 (1924); Crook Co. v. United States, 59 Ct. Cl. 348 
(1924). Cf. Comb Co. v. United States, 103 Ct. Cl. 174 (1945); Brand Investment 
Co. v. United States, 102 Ct. Cl. 40 (1944), cert. denied, 324 U.S. 850 (1945). Ina 
few cases the court found that the Government had not caused unreasonable delay. 
Coath & Goss v. United States, 101 Ct. Cl. 702 (1944); Hunter Steel Co. v. United 
States, 99 Ct. Cl. 692 (1943) ; Magoba Construction Co. v. United States, 99 Ct. Cl. 
662 (1943); Greiling Bros. v. United States, 93 Ct. Cl. 396 (1941); Arundel Corp. 
v. United States, 79 Ct. Cl. 343 (1934) ; Pope v. United States, 76 Ct. Cl. 64 (1933). 
Cf. Standard Accident Ins. Co. v. United States, 102 Ct. Cl. 770, 59 F. Supp. 407 
(1945), cert. denied, 325 U.S. 870 (1945) (no recovery without fault for delay caused 

lependent contractor). Some cases mention fault. See Sanders v. United 
States, “Jos Ct. Cl. 1, 60 F. Supp. 483 (1945). 
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United States,"* where the court held the United States responsible 
for the extra costs of work in winter weather made necessary by Gov- 
ernment delays in furnishing models for special brick and in approv- 
ing shop drawings, is typical. Judge Williams’ entire discussion of the 
question of liability was as follows: 


This court has held in cases too numerous for citation here that 
where a contractor is delayed by the Government in the prosecution 
of work under a contract, he 1s entitled to recover as damages the 
expenses and costs incurred by reason of such delays. The Gov- 
ernment is not relieved from liability by merely extending the con- 
tractor’s time for the completion of the contract. The costs and 
expenses to plaintiff by reason of the defendant’s delay of the com- 
pletion of the contract for 192 days is shown by the findings to be 
$12,494.88. Plaintiff is entitled to recover and judgment will be 
entered in that amount. 


The legal syllogism—Government delays contractor, contractor 
suffers loss, Government pays loss—was broken in four respects: 
First, in deference to the McCord and Chouteau cases, the Court of 
Claims did not impose liability for delays arising from changes. 


However, changes made necessary by changed conditions were held 
to be beyond the scope of the contract, and liability was imposed.” 
Further, toward the end of this period the court was allowing the 
Government only a reasonable time to decide upon changes.* Sec- 
ond, in deference to the Supreme Court’s reversal in United States v. 
Crook in 1926, the Court of Claims briefly looked to the terms and 
circumstances of the contract and denied liability for delays which 
were positively anticipated in the contract terms or clearly foresee- 


73 86 Ct. Cl. 665, 678 (1938). 


74 Langevin v. United States, 100 Ct. Cl. 15 (1943); Newport News Shipbuilding 
& Dry Dock Co. v. United States, 79 Ct. Cl. 1 (1934) ; Carroll v. United States, 76 
Ct. a. 103 (1932) ; Griffiths v. United States, 74 Ct. C1. 245 (1932); Moran Bros. 
Co. v. United States, 61 Ct. Cl. 73 (1925). 


75D. C. Engineering Co. v. United States, 95 Ct. Cl. 84 (1941), rev’d, 317 U.S. 
61 (1942); Hirsch v. United States, 94 Ct. Cl. 602 (1941); Herbert M. Baruch 
Corp. v. United States, 93 Ct. Cl. 107 (1941); Stapleton Construction Co. v. United 
States, 92 Ct. Cl. 551 (1940); Sobel v. United States, 88 Ct. Cl. 149 (1938); Rust 
Engineering Co. v. United States, 86 Ct. Cl. 461 (1938) ; cf. Lovell v. United States, 
59 Ct. Cl. 495 (1924). 


76 James Stewart & Co. v. United States, 105 Ct. Cl. 284, 63 F. Supp. 653 as . 
B-W Constr. Co. v. United States, 104 Ct. Cl. 608 (1945), cert. denied, 327 U 
(1946) ; George A. Fuller Co. v. United States, 104 Ct. cl. 176 (1945) ; Sitborblete 
and Lasker, Inc. v. United States, 101 Ct. Cl. 54 (1944 Construction Co. 
v. United States, 99 Ct. Cl. 662, 690 (1943) ; Rogers v. United States, 99 Ct. Cl. 393 
(1943) ; B-W Constr. Co. v. United States, 97 Ct. Cl. 92 (1942). 
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able in view of conditions at the time of contracting.” Third, the 
Court of Claims respected express provisions denying the Govern- 
ment’s liability for delays."* Fourth, the Court of Claims did not 
hold the United States liable for delays caused by acts of a general or 
public character affecting all persons, that is, for “sovereign acts.” 
Offsetting these exceptions, the court did not interpret narrowly 
Government promises, did not limit liability for damages to promises 
specifying times for performance, and was willing to imply that 
promises not specifying time of performance required performance 
within a reasonable time.*° The frozen literalness of the court’s ap- 
plication of contract terms in the earlier period had thawed to per- 
mit recognition of implied obligations and of implied limitations on 
Government contract rights. 


Since World War II decisions of the Court of Claims follow the 
same pattern.** But in addition, beginning in 1943, the court was 


77 Gertner v. United States, 76 Ct. Cl. 643 (1933) ; Carroll Electric Co. v. United 
States, 68 Ct. Cl. 500 (1929); Carroll Electric Co. v. United States, 67 Ct. Cl. 513 
(1929) ; G. & H. Heating Co. v. United States, 63 Ct. Cl. 164 (1927) ; Detroit Steel 
Products Co. v. United States, 62 Ct. Cl. 686 (1926), cert. denied, 275 U.S. 525 (1927) ; 
General Contracting & Engineering Co. v. United States, 62 Ct. Cl. 433 (1926); 
Lange v. United States, 61 Ct. Cl. 666 (1926). 


78 Rogers v. United States, 99 Ct. Cl. 393 (1943); John N. Knauff Co. v. United 
States, 78 Ct. Cl. 423 (1933); General Contracting & Engineering Co. v. United 
States, 62 Ct. Cl. 433 (1926). 


79 Barbour & Sons v. United States, 104 Ct. Cl. 360, 63 F. Supp. 348 (1945); 
Gothiwaite v. United States, 102 Ct. Cl. 400 (1944) ; Horowitz v. United States, 58 
Ct. Cl. 189 (1923), aff'd, 267 U.S. 458 (1925) ; see also Jones v. United States, 1 Ct. 
Cl. 383 (1865). 


80 Diamond v. United States, 98 Ct. Cl. 543 (1943); Barnes v. United States, 96 
Ct. Cl. 60 (1942); Ross Engineering Co. v. United States, 92 Ct. Cl. 253 (1941); 
Carroll Electric Co. v. United States, 68 Ct. Cl. 500 (1929); Worthington Pump & 
Machinery Co. v. United States, 66 Ct. Cl. 230 (1928) ; McCloskey v. United States, 
66 Ct. Cl. 105 (1928). 


81 The Government continues to be liable for delay. See cases cited in notes 82 to 
95 below. The Government escapes liability in the following circumstances: (1) where 
the court concludes that the Government did not cause damaging delay or did not 
solely cause the delay: Chalker and Lund Co. v. United States, 120 Ct. Cl. 558, 100 
F. Supp. 814 (1951) ; Ross Engineering Co. v. United States, 118 Ct. Cl. 527 (1951); 
Tuller Construction Co. v. United States, 118 Ct. Cl. 509 (1951); Lym-Horman 
Constr. Co. v. United States, 118 Ct. Cl. 202 (1951); Alamo Constr. Co. v. United 
States, 116 Ct. Cl. 221, 88 F. Supp. 883 (1950); Wm. Eisenberg & Sons v. United 
States, 110 Ct. Cl. 388, 75 F. Supp. 1006 (1948); (2) when the Government causes 
delay by “sovereign acts”: Barnes v. United States, 123 Ct. Cl. 101, 105 F. Supp. 
817 (1952); Myers v. United States, 120 Ct. Cl. 126 (1951); Alamo Constr. Co. v. 
United States, 116 Ct. Cl. 221, 88 F. Supp. 883 (1950); Ross Electric Constr. Co. 
v. United States, 111 Ct. Cl. 644, 77 F. Supp. 749 (1948); Froemming Bros. v. 
United States, 108 Ct. Cl. 193, 70 F. Supp. 126 (1947); (3) when delay results from 
the Government’s proper actions in connection with changes or changed conditions: 
Mount Vernon Contracting Corp. v. United States, 153 F. Supp. 469 (Ct. Cl. 1957); 
Cauldwell-Wingate Co. v. United States, 109 Ct. Cl. 193 (1947); but cf. F. H. Mc- 
Graw & Co. v. United States, 131 Ct. Cl. 501, 130 F. Supp. 394 (1955) ; Continental 
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obliged to reconcile its policy of holding the United States liable for 
delays with decisions of the Supreme Court, first in United States v. 
Rice in 1942 and then in United States v. Howard P. Foley Co. in 
1946, which reversed judgments in favor of contractors and held 
that the Government was required to do no more than the contract 
terms, interpreted as a whole and in the light of the circumstances at 
the time of contracting, expressly required. The Court of Claims 
usually reconciled Government liability by emphasizing the “fault” 
of the Government in causing the delay* and, in support of liability, 
questioned the wisdom of paying higher prices in every contract to 
cover contingencies of delays occurring only in a few. The court 
spoke of the Government “offer[ing] no explanation of the delay”,™ 
of the Government causing the delay by “such affirmative acts as sus- 
pending the work . . . and ordering major changes,” * of the Gov- 
ernment delaying “unreasonably”,®* of “unjustified” stop orders,® of 


Ill. Nat’l Bank & Trust Co. v. United States, 121 Ct. Cl. 203, 101 F. Supp. 755 
(1952), cert. denied, 343 U.S. 963 (1952); Kirk v. United States, 111 Ct. Cl. 552, 
77 F. Supp. 614 (1948); Anthony P. Miller, Inc. v. United States, 111 Ct. Cl. 252, 
77 F. Supp. 209 (1948); (4) when delays should have been anticipated at the time 
of contracting: Parish v. United States, 120 Ct. Cl. 100, 98 F. Supp. 347 (1951), cert. 
denied, 342 U.S. 953 (1952); Kremer v. United States, 116 Ct. Cl. 358, 88 F. Supp. 
ae 1950) ; Millimet Constr. Co. v. United States, 113 Ct. Cl. 316, 83 F. Supp. 691 

1949). 

82 Peter Kiewit Sons’ Co. v. United States, 151 F. Supp. 726 (Ct. Cl. 1957); 
Thompson v. United States, 130 Ct. Cl. 1, 124 F. Supp. 645 (1954); Chalender v. 
United States, 127 Ct. Cl. 557, 119 F. Supp. 186 (1954) ; Warren Bros. Roads Co. v. 
United States, 123 Ct. Cl. 48, 105 F. Supp. 826 (1952) ; Arundel Corp. v. United 
States, 121 Ct. Cl. 741 ( 1952) ; Standard Accident Ins. Co. v. United States, 102 
Ct. Cl. 770, 59 F. Supp. 407 (1945), cert. denied, 325 U.S. 870 (1945). Some cases 
continue to hold the United States liable without mention of fault. Allied Contractors, 
Inc. v. United States, 129 Ct. Cl. 400, 124 F. Supp. 366 (1954) ; Langoma Industries, 
Inc. v. United States, 125 Ct. Cl. 366 (1953); Bushnell Steel Co. v. United States, 
117 Ct. Cl. 348, 91 F. Supp. 576 (1950); F. H. McGraw and Co. v. United States, 
113 Ct. Cl. 29, 82 F. Supp. 338 (1949); Stafford v. United States, 109 Ct. Cl. 479, 
74 F. Supp. 155 (1947). See generally Seltzer and Gross, FepERaAL GovERNMENT 
ConstrucTION ConTRACTS: LIABILITY FoR DeLAys CAUSED BY THE a. 25 
ForDHAML.REv. 423 (1956). 


83 Ozark Dam Constructors v. United States, 130 Ct. Cl. 354, 127 E. Supp. 187 


(1955) ; J. J. Kelly Co. v. United States, 107 Ct. Cl. 594, 69 F. Supp. 117 (1947) ; 
Diamond v. United States, 98 Ct. Cl. 543 (1943). 


84 Diamond v. United States, 98 Ct. Cl. 543, 550 (1943); Comb Co. v. United 
States, 103 Ct. Cl. 174 (1945). 


85 Rogers v. United States, 99 Ct. Cl. 393, 409 (1943); cf. Kelly Co. v. United 
States, 107 Ct. Cl. 594, 69 F. Supp. 117 (1947). 


86 F. H. McGraw & Co. v. United States, 131 Ct. Cl. 501, 130 F. Supp. 394 (1955) ; 
Continental Illinois Nat’l Bank & Trust Co. v. United States, 126 Ct. Cl. 631, 1 A 
Supp. 892 (1953) ; U.S. Casualty Co. v. United States, 107 Ct. Cl. 46, 67 F. Supp. 
950 (1946) ; James Stewart & Co. v. United States, 105 Ct. Cl. 284, 63 F. Supp. 653 
(1946) ; B-W Constr. Co. v. United States, 104 Ct. Cl. 608 (1945), cert. denied, 327 
U.S. 785 (1946) ; Henry Ericsson Co. v. United States, 104 Ct. Cl. 397, 62 F. Supp. 
312 (1945), cert. denied, 327 U.S. 784 (1946) ; George A. Fuller Co. v. United States, 
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“willful or careless delays”,** etc. The position of the Court of 
Claims can best be understood by considering seriatim several cases 
in some detail. 

In Diamond v. United States, the plaintiff had agreed to install a 
turbo-alternator at the Norfolk Navy Yard for $22,640, and the 
Government was to furnish the equipment under other contracts. 
The plaintiff was notified to proceed on 6 March 1940, and the com- 
pletion date was thereby fixed as 14 July. The plaintiff was told the 
turbo-alternator would be delivered on 15 April, started work a week 
earlier to be ready, advised the Government on 4 May that the alter- 
nator had not arrived, was advised on 14 May that the Government 
had authorized rewinding but that the alternator should arrive “al- 
most any day,” after 1 June left only his piping superintendent on the 
job site, received the alternator on 8 July, and completed the installa- 
tion on 10 August. Judge Madden reasoned as follows: 


Our question is whether the Government, in effect, promised plain- 
tiff that when it gave him notice to proceed, the machines which he 
was to install would be available so that he could proceed with rea- 
sonable economy to the performance of his contract, unless some 
circumstances arose without the Government’s fault which pre- 
vented the machines from being available. We think that would be 
the meaning of such a contract between parties, neither of which 
was a Government, and we do not think that the obligations of 
the Government are different, except as they are made different 
by the terms of the contract. Here, the Government, as we have 
said, offers no explanation of the delay which damages plaintiff. We 
think, therefore, that unless by some provision of the contract itself, 
it reserves to itself the privilege of dlavine plaintiff to his damages, 
it breached its contract by doing so. 


Judge Madden then held that Article 13 requiring cooperation with 
other contractors did not apply to a purchase from a manufacturer 
and that Article 3 authorizing the contracting officer to order changes 


104 Ct. Cl. 176 (1945); Sanders v. United States, 104 Ct. Cl. 1, 60 F. Supp. 483 
(1945) ; Coath & Goss, Inc. v. United States, 101 Ct. Cl. 702 (1944). The Court of 
Claims does not distinguish “unreasonable” in the sense of beyond reasonable expec- 
tation of the parties and “unreasonable” in the sense of unnecessary or faulty delay by 
the Government ; both elements are involved. 

87 Riess & Weinsier Inc. v. United States, 126 Ct. Cl. 713, 116 F. Supp. 562 (1953); 
Sachs v. United States, 104 Ct. Cl. 372, 63 F. Supp. 59 (1945) ; Brand Investment Co. 
Yas) States, 102 Ct. Cl. 40, 58 F. Supp. 749 (1944), cert. denied, 324 U.S. 850 

88 Ross Electric Constr. Co. v. United States, 111 Ct. Cl. 644, 77 F. Supp. 749 (1948). 

89 98 Ct. Cl. 543, 550, 552 (1943). 
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did not apply, since no change had been ordered. The Rice case, he 
concluded, does not authorize the Government 


without any privilege reserved in the contract and without any con- 
sideration whatever for the damage caused to the contractor [to] 
delay the performance of the contract as much as it pleases, and to 
pay the bill for the damage merely by refraining from assessing 
liquidated damages against the contractor for his late completion. 
If the Government should expressly reserve such an unreasonable 
privilege in its contracts it would pay heavily for the privilege in the 
increased amounts of bids which prudent contractors would submit. 


He saw no such unreasonable and inconsiderate conduct in the 
Rice case. The court rendered judgment for the plaintiff for 
$1,753.81. Judge Whaley dissented on the ground that the case was 
on all-fours with the Rice case—that the plaintiff had a “follow-up” 
job to install a turbo-alternator which could not begin until the alter- 
nator was delivered, and was only entitled to a time extension. 

The turning point in Court of Claims decisions occurred in one 
month shortly after the Foley case. In Kelly Co. v. United States 
(1947)*° the plaintiff had contracted to construct a decontamination 
building at the Philadelphia Navy Yard, received notice to proceed 
on 10 December 1942, and had to complete by 8 February 1943. 
The work was not completed until 82 days later because of the 
operation of the preference system, usually severe weather, and Gov- 
ernment delay in delivering protector units. Judge Jones held that 
the United States as a contractor was not liable for delays under the 
preference system and that, since such delays were concurrent with 
those in delivery of protector units, plaintiff could not recover. But 
he also held that the Foley case precluded recovery since the Article 
9 providing time extensions for delays by the Government was the 
same in both cases. However, he suggested that Article 9 be amended 
to make clear that a contractor may recover “any damages that might 
be due to any affirmative wrongful act on the part of representatives 
of the Government or any positive neglect on their part which may 
cause delay and additional cost to the contractor.” Judge Jones 
stated that the proceedings of the Government board making up the 
contract form showed no intention to exclude damages for delay and 
that exclusion of liability for delay would increase bid prices. Judges 
Whitaker and Madden, concurring, denied that the Foley case ab- 


90 107 Ct. Cl. 594, 69 F. Supp. 117 (1947), noted 33 Gro.L.J. 555 (1947). 
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solved the Government “from liability for wilful delays or those that 
could be avoided by the exercise of ordinary diligence.” 

Yet only four weeks later the Court of Claims was again holding 
the United States liable for delay. In George A. Fuller Co. v. United 
States* the plaintiff had contracted to erect the Archives Building in 
Washington, and the Government had delayed completion six months 
by furnishing models for ornamentation late. Judge Whitaker stated 
that no express provision made the Government liable for delay but 
continued: 


[I]t is, however, an implied provision of every contract, whether it 
be one between individuals or between an individual and the Gov- 
ernment, that neither party to the contract will do anything to 
prevent performance thereof by the other party or that will hinder 
or delay him in its performance. 


He cited numerous cases holding the United States liable for delays, 
absent a clause in the contract expressly exempting from liability. 
Article 9, providing for time extensions for Government delays, did 
not, he held, relieve the Government from liability, citing previous 
cases and the proceedings of the interdepartmental committee writing 
the clause.** The Crook and Rice cases were distinguished on the 
grounds that there the Government had reserved the right to make 
changes but that here the Government had not reserved the right to 
delay furnishing models. The Foley case was distinguished on the 
ground that there the Government had not warranted the runway 
shoulders would be ready but that here “the Government did agree 
to furnish those models as soon as the contractor needed them.” 
Judge Whitaker concluded that the Supreme Court would not excuse 
the Government for willful delay or for “any delay except one 
caused by the exercise of a reserved right or one brought about by 
an act of God, of the law, or the other party.” The Government had 
the burden of showing an excusable reason for delay. 

A few more cases must be mentioned to show the present position 
of the Court of Claims. In The Kehm Corporation v. United States,* 


91 108 Ct. Cl. 70, 94, 101, 69 F. Supp. 409, 411, 415 (1947). 


92 See also Harwood-Nebel Constr. Co., Inc. v. United States, 105 Ct. Cl. 116 (1945), 
and Kelly Co. v. United States, 107 Ct. Cl. 594, 69 F. Supp. 117 (1947). 

93119 Ct. Cl. 454, 469, 471, 93 F. Supp. 620, 623, 625 (1950) ; cf. as to implied ob- 
ligations Peter Kiewit Sons’ Co. v. United States, 151 F. Supp. 726 (Ct. Cl. 1957); 
Chalender v. United States, = Ct. Cl. 557, 119 F. Supp. 186 (1954) ; Ross & Co. v. 
United States, 126 Ct. Cl. 115 F F. Supp. 187 (1953); James Stewart Corp. v. 
United States, 108 Ct. C1. 508-7 71 F. Supp. 235 (1947). 
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the plaintiff had contracted to manufacture 2800 concrete practice 
bombs in 45 days using tail assemblies furnished by the Government. 
“Service” tails were attached after casting, “practice” tails were cast 
integrally with the concrete, and plaintiff had been informed “service” 
tails would be furnished. But the Government first delivered 500 
“practice” tails, tails of both types were later delivered, and most tails 
were delivered after the original contract completion date. The 
Government also frequently declined to accept proffered deliveries of 
completed bombs. Judge Howell held: 


Logic would seem to require that a contract binding one party to 
fabricate goods for another by a certain time out of materials to be 
furnished by the other must perforce be held also to bind the other 
party to supply the material sufficiently early for the work to be 
done as promised and not to be dilatory in accepting the completed 
goods. The law considers a promise such as plaintiff’s to be subject 
to a ‘constructive condition of cooperation. . . .’ The promisor’s 
undertaking normally gives rise to an implied complementary ob- 
ligation on the part of the promisee: he must not only not hinder 
his promisor’s sweeney, he must do whatever is necessary to 
enable him to perform. . . . The implied obligation is as binding as 
if it were spelled out. 


He distinguished the Foley case on the ground that here the circum- 
stances were not “pregnant with possibilities of delay” and the Gov- 
ernment was far from diligent, and continued: 


. . where the Foley type of circumstances are lacking, if the Gov- 
ernment, which is the party that draws the contract, intends to ex- 
empt itself from liability to pay damages for delaying the contrac- 
tor’s performance and to limit the contractor’s remedy to an exten- 
sion of time, it is likely to do so expressly. 


He held that the Government’s right to make changes did not justify 
waiting until February to supply material it was required to furnish 
in October and November. Judgment was for the plaintiff in the 
stipulated amount of $14,500. 

Two cases illustrate the role of Government diligence or fault. In 
Barling v. United States, the plaintiff had agreed to erect earthwork 
and structures for the Bureau of Reclamation’s Riverton Project in 


94126 Ct. Cl. 34, 111 F. sq 878 (1953); cf. Peter Kiewit Sons’ Co. v. United 
States, 151 F. Supp. 726 (Ct. Cl. 1957); Daum v. United States, 120 Ct. Cl 192 
(1951) ; Otis Williams & Co. v. United States, 120 Ct. Cl. 249 (1951). 
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Wyoming in 270 days, the Government to furnish reinforcing steel 
and cement. The plaintiff was unable to complete on time because 
the Government delayed in furnishing reinforcing steel and cement, 
and the Government extended the completion time 277 days. But 
the Government showed that its personnel had followed the practice 
of previous years in giving notice to proceed without having the steel 
or cement on hand, that they had issued invitations for steel six times 
without receiving bids, that they did not know and should not have 
known steel would not be available, and that they did everything 
they could to prevent delays to plaintiff. Despite some evidence 
that local Government representatives had warranted delivery of 
steel and cement as needed, Judge Littleton found that the Govern- 
ment had not breached its contract. Yet in Torres v. United States,® 
where the plaintiff had taken a contingency item for delays amount- 
ing to $26,781 from its price on the Government representation that 
materials would be available without delay, the Court of Claims held 
that proof of due diligence was no defense for breach of “an un- 
equivocal promise, one given for a valuable consideration.” 

The Court of Claims’ repeated suggestions that an express exemp- 
tion from liability for delays would be necessary to excuse had been 
adopted in Ozark Dam Constructors v. United States.** The contrac- 
tors had agreed to build Bull Shoals Dam in Arkansas, and the Gov- 
ernment had agreed to furnish cement f.o.b. railroad at Cotter, Ar- 
kansas. Clause SC-11 in the contract provided: “The Government 
will not be liable for any expense or delay caused the contractor by 
delayed deliveries except as provided under Article 9 [time exten- 
sions] of the contract.” The Government failed to make deliveries 
as requested by the contractor because of a strike on the Missouri 
Pacific Railroad. This strike had been voted almost a year before, 
had been postponed during Presidential emergency board delibera- 
tions, and had followed rejection of emergency board findings by the 
employees. The court stated that the Government took no steps to 
investigate alternative methods of getting cement to the job after 
the strike started, that cement could have been trucked 68 miles to 
the jobsite (though the contracting officer had found sufficient haul- 


95 126 Ct. Cl. 76, 112 F. Supp. 363 (1953). 

96 130 Ct. Cl. 354, 360, 127 F. Supp. 187, 191 (1955); but cf. George J. Grant 
Construction Co. v. United States, 124 Ct. Cl. 202, 109 F. Supp. 245 (1953). The 
Court of Claims denies « prime contractor the right to recover losses of his subcon- 
tractors when protected by exculpatory clauses. Continental Illinois Bank & Trust 
Co. v. United States, 112 Ct. Cl. 563, 81 F. Supp. 596 (1949). 
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ing equipment was not available), and the Government had declined 
to suspend work with compensation. On motion to dismiss the court 
refused to give effect to the immunity provision, saying: 


The possible consequences were so serious, and the action nec 

to prevent those consequences was so slight, that the neglect [to de- 
liver cement by alternative means] was almost willful. It showed a 
complete lack of consideration for the interests of the plaintiffs. If 
the plaintiffs really included in their bid an amount to cover the 
contingency of such inconsiderate conduct on the part of the Gov- 
ernment representatives, the Government was buying and the pub- 
lic was paying for things that were worth less than nothing. 

Our conclusion is that the non-liability provision in the contract, 
when fairly interpreted in the light of public policy, and of the ra- 
tional intention of the parties, did not provide for immunity from 
liability in circumstances such as are recited in the plaintiff's petition. 


Thus the Court of Claims makes the full circle from the Supreme 
Court position and holds the United States liable even in the face of 
an express contract exemption. 

These cases show the Court of Claims implementing a strong con- 
viction that the United States should be liable for the costs of delay 
by the following means: First, obligations of the United States are 
strictly enforced by requiring timely performance whether or not the 
contract expressly specifies a time for performance. The Court of 
Claims finds promises as to time implicit where none is expressed. 
The giving of notice to proceed is held to amount to the implicit 
promise that Government performance will be forthcoming when 
needed. The fixing of a time for performance by the contractor is 
held to amount implicitly to a promise that the Government will 
complete its own obligations soon enough to permit that performance. 
Where no time for Government performance is specified, a reasonable 
time is implied, and reasonableness is determined in the light of the 
contractor’s performance needs. Where the Government reserves a 
right to do or not to do a particular thing, the Court of Claims im- 
plies that this power will be exercised for the benefit of the contrac- 
tor. These implied promises are based only in part upon inferences 
from the contract or the behavior of the parties, for the Court of 
Claims frankly finds constructive promises—promises imposed by law 
regardless of the lack of any corresponding intention of the parties. 


The Government is subject to constructive conditions or promises of 
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cooperation, which are often broad enough to cover anything that 
the United States can do to facilitate the contractor’s performance. 

Second, the rights reserved to the United States are strictly con- 
strued. The standard “Changes” clause reserves to the United States 
the right to make changes in the drawings and specifications for con- 
struction contracts and in certain enumerated aspects of performance 
for supply contracts; but the Court of Claims requires changes to be 
made promptly and is quick to find that the changes go beyond the 
“scope of the contract.” Construction contracts contain a “Changed 
Conditions” clause which entitles contractors to equitable adjust- 
ments when conditions different from those provided in the contract 
or unknown and unusual conditions are encountered; but the Court 
of Claims insists that the Government make decisions promptly and 
has again been quick to find that the adjustment goes beyond the 
scope of the contract and so entitles the contractor to damages. 
Many Government contracts require the contractor to cooperate 
with other contractors; but the Court of Claims held that this clause 
did not extend to a manufacturer of the equipment being installed 
and gives the clause little or no weight in determining the Govern- 
ment’s obligations to pay damages. The “Delays-damages” clause 
provides liquidated damages with time extensions for the contractor’s 
failure to perform within the time specified and provides time exten- 
sions for, among other reasons, delays caused by the Government; 
but the Court of Claims denies that the clause excuses the Govern- 
ment from liability merely by giving a time extension. The court 
repeatedly cites the proceedings of the Government board preparing 
the clause to the effect that a time extension was not intended to re- 
place damages for delay and appears to attach no significance to the 
clause so far as exempting the United States from liability is con- 
cerned. Even express exemptions of the Government from liability 
for delays will often be ineffective because the Court of Claims con- 
siders them economically disadvantageous to the Government and 
searches out a basis for finding that the Government’s delay is willful. 

Third, the key by which the Court of Claims usually distinguishes 
the Supreme Court cases and imposes constructive obligations lies in 
the “fault” of the United States. Relying upon the Supreme Court’s 
emphasis on the due diligence and lack of “fault” of the United 
States where that Court has denied liability, the Court of Claims con- 
cludes the converse, that the United States must be liable where it 
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acts willfully, negligently, or even in some circumstances without 
making considerable efforts on behalf of the contractor. And even 
lack of fault or great diligence will not excuse the United States from 
liability for failure to perform express obligations. Further, “fault” 
often reduces merely to the Government’s failure to explain its delay 
—a kind of res ipsa loquitur. 

A critique of this Court of Claims position must begin by compar- 
ing it with the precedents and with other legal authorities. The 
controlling precedents are those of the United States Supreme Court. 
On the surface, the outcome for litigants in the two courts has been 
very different: the Supreme Court has four times denied liability, in 
three cases reversing judgments for plaintiffs below; the Court of 
Claims has generally imposed liability. Digging deeper, although 
except for the three reversals the cases turn too much on particular 
contract terms and circumstances to be considered on all-fours, the 
Supreme Court has obviously given more generous scope to the Gov- 
ernment’s contract rights and has cumulated those rights to find that 
Government delay did not breach the contract. If not subject to 
Supreme Court review, the Court of Claims would apparently hold 
the United States liable for every delay it caused, regardless of what 
incidental rights the contract gave, and would not consider imposition 
of such liability to be worthy of much discussion. And despite 
Supreme Court review, the Court of Claims still finds the United 
States liable for every breach of an express obligation as to time of 
performance and for breaches of implied and constructive obligations 
wherever anything like “fault” of the Government appears or wher- 
ever the Government fails to prove unusual diligence. 


VI. Oruer AUTHORITIES 


Analysis cannot stop with the Supreme Court cases but must go 
further to the broader question of which court’s attitude is more in 
accord with other legal authorities and decisions. These other au- 
thorities are important not only as examples of how other judges have 
treated a difficult problem but also as establishing the climate in which 
contractors figure contingencies in prices. 

On the question of implied or constructive obligations scholars 
have written much. Professor Williston spoke of implied promises 
of necessary cooperation: 
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Since the governing principle in the formation of contracts is the 
justifiable assumption by one party of a certain intention on the 
part of the other, the undertaking of each promisor in a contract 
must include any promises which a reasonable person in the position 
of the promisee would be justified in understanding were included. 
Wherever, therefore, a contract cannot be carried out in the way 
in which it was obviously expected that it should be carried out 
without one party or the other performing some act not expressly 
promised by him, a promise to do that act must be implied. 


It is not only promises for positive performance that may be im- 
plied, but with exceptions presently stated, the negative duty is im- 
posed upon a promisor not to prevent performance of any condition 
qualifying his promise. 


But Professor Williston also emphasized that 


. . . the most serious difficulty in this matter is to determine what 
promises are fairly to be implied in a given contract. The principle 
to be adopted, however, is plain; the difficulty lies in its application.%* 


And he concludes by quoting: 


‘Precedent can throw but little light on the sound interpretation of 
such contracts, especially as to implying unexpressed obligations; 
each has its own individuality, its own background and surrounding 
circumstances. Words are only symbols, and at times, even in the 
most formal agreements, but elliptical expressions of the mutual un- 
derstanding; the underlying mutual intent, sought by both parties to 
be clothed in the language used, must be ascertained; text, context, 
and extrinsic circumstances, including prior negotiations and rela- 
tions, may be considered to enable the court to view that matter 
from the standpoint of the parties at the time of making the con- 
tract.’ %8 


Professor Patterson discussed implied promises fifteen years ago 
and emphasized the normative role of the law to introduce unex- 


pressed and unintended conditions and promises, not because they 


are found by interpretation of words or inferences from the facts but 
because they are necessary to permit contracts to fulfill their role in 


an exchange society. Williston, Patterson, and Corbin suggest that 


975 Wiuiston, Contracts §$§ 1293, 1293A (1937); cf. id. $$ 669, 1313; ResTaTe- 
MENT, Contracts $§ 295, 315, 395 (1932). 


985 Wuiston, Contracts $1293 (1937), quoting from Great Lakes & St. Law- 
rence Transportation Co. v. Scranton Coal Co., 239 Fed. 603, 607 (7th Cir. 1917). 


99 Patterson, Constructive Conditions in Contracts, 42 Cotum.L.Rev. 903 (1942). 
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these be called “constructive conditions” to describe the creative role 
of the law, but point out that these cannot be independent of the 
words of the contract and cannot make a new bargain for the 
parties.°°° The professors give a name to the implied and con- 
structive promises, illuminate them, but do not tell us when or 
where they may be implied to decide cases. 

Turning from the scholars to the cases in state and federal courts 
other than the Supreme Court and the Court of Claims, the array of 
decisions is bewildering. However, on one issue—whether an express 
provision in a contract for time extensions for owner-caused delays 
affords the sole remedy to the exclusion of damages—a direct com- 
parison of results with cases heretofore discussed is possible. Two 
lines of authority, each going back to a different case in the same 
state in the same year, reach opposite results. In Haydnville Mining 
& Manufacturing Co. v. Art Institute,’ a contractor, obliged to fire- 
proof a building being erected under an agreement providing time 
extensions for delays caused by other contractors, claimed damages 


for the delays of other contractors, and the Federal Circuit Court 
held: 


Taking this clause of the contract [providing time extensions for 
delays] and the specifications together, I construe them to mean this: 
that if the plaintiff was delayed by reason of the tardiness or want 
of dispatch on the part of the contractors doing the other classes of 
work upon the building, it should be entitled to such further time 
for the completion of the work as the architects should allow him; 
but I do not see that there is any provision that it is entitled to 
pecuniary damages by reason of said delay. Evidently the parties 
anticipated that this contractor, doing only a part of the work, and 
that which was largely dependent upon the completion of other 
classes of work by other contractors, must await the movements of 
these other contractors; and it seems to me that the stipulation for 
further time to complete the work in case of delay by other con- 
tractors implies that there is to be no pecuniary compensation for 
such delay. 


100 [bid.; 3 WitListon, Contracts §$ 669 (1937) ; 3 Corsin, Contracts $$ 631, 632, 
653 (1951) ; id. Vol. 4 $947, vol. 5 § 1094; Restatement, Contracts § 253 (1932). 

101 39 Fed. 484, 186-7 (C.C.N.D. Ill. 1889); see also age v. 88 N.Y. 
> 242 (1904) ; Goss v. Northern Pacific Hospital Ass’n, 50 Wash. 236, 96 Pac. 
1078 (1908) ; Norcross v. Wills, 198 N.Y. 336, 91 N.E. 803 (1910) : W. G. Cornell 
Co. v. Schuylkill County, 222 Fed. 876 (3d Cir. 1915) ; Russell v. Bothwell b.. Swaner 
Co., 57 Utah 362, 194 Pac. 1109 (1920) ; Hansen v. Covell, 218 Cal. 622, 24 P.2d 772 
(1933) ; Henry Shenk Co. v. Erie County, 319 Pa. 100, 178 Atl. 662 (1935). 
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But in Nelson v. Pickwick Associated Co., a contractor, obliged to 
paint and glaze a building being erected under an agreement contain- 
ing an almost identical provision of time extensions for delays by 
other contractors, claimed the cost of a rise in wages occurring during 
a delay, and the Illinois State Appellate Court allowed recovery. 
This court reasoned that the owners had an implied obligation to fur- 
nish the structure upon which the work was to be done and had a 
duty to keep the work in such a state of forwardness that the plaintiff 
could complete on time, that the provision of time extensions was 
solely for the avoidance of a penalty, that the owners should recover 
from the other contractors causing the delay, that any exemption 
from liability would have to be clearly phrased, and that the maxim 
expressio unius est exclusio alterius would only apply in accordance 
with the intention of the parties. Each case has been followed with 
varying emphasis: the early cases more often held that a time ex- 
tension precludes damages, but recently the opinions indicate a feel- 
ing that to give only a time extension in lieu of damages outrages 
justice. 

Passing on from this identifiable issue, the cases are clear in imply- 
ing an obligation on the owner to facilitate and not to hinder the 
work.’* As far back as 1886 the New York Court of Appeals held 
an owner liable for failing to have the foundations ready for the 
erection of an elevator, saying: 


It is a well settled principle of law in the construction of contracts 
that when the obligation of performance by one party presupposes 
the doing of some act on the part of the other prior thereto, that the 
neglect or refusal to perform such act not only dispenses with the 


102 30 Ill. App. 333 (1889) ;-see also Genovese v. Third Ave. R.R., 13 App. Div. 
412, 43 N.Y. Supp. 8 (1897); Edward E. Gillen Co. v. John H. Parker Co., 170 
Wis. 264, 171 N.W. 61 (1919) ; Selden Breck Construction Co. v. Univ. of Michigan, 
274 Fed. 982 (E.D. Mich. 1921); Mason Tire & Rubber Co. v. Cummins-Blair Co., 
116 Ohio St. 554, 157 N.E. 367 (1927); State of Indiana v. Feigel, 204 Ind. 438, 178 
N.E. 435 (1931) ; Milovich v. City of Los Angeles, 42 Cal. App. 2d 364, 108 P.2d 960 
(1941) ; Byrne v. Bellingham Consol. School Dist. No. 301, 7 Wash. 2d 20, 108 P.2d 
791 (1941). 


103 Northeast Clackamas County Electric Cooperative, Inc. v. Continental Casualty 
Co., 221 F.2d 329 (9th Cir. 1955); Northwestern Engineering Co. v. United States, 
154 F.2d 793 (8th Cir. 1946) ; Haley v. Brady, 17 Wash.2d 775, 137 P.2d 505 (1943) ; 
Mason Tire & Rubber Co. vy. Cummins-Blair Co., 116 Ohio St. 554, 157 N.E. 367 
(1927) ; Stehlin-Miller-Henes Co. v. City of Bridgeport, 97 Conn. 647, 117 Atl. 811 

1922); Bates & Rogers Construction Co. v. Board of Com’rs, 274 Fed. 659 (N.D. 

hio 1920) ; Edward E. Gillen Co. v. John H. Parker Co., 170 Wis. 264, 171 N.W. 
61 A ; Weeks v. Rector of Trinity Church, 56 App. Div. 195, 67 N.Y. Supp. 670 
(1900). 
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obligation of performance by the other, but also entitles him to re- 
scind, or when rescission will not afford him an adequate remedy, 
to continue the work and recover such damages as the delinquency 
has occasioned against the defaulting party. 


And in reply to defendant’s contention that no provision required 
it to have foundations ready, the court implied the obligation, saying: 


It is unreasonable to ———— that the parties intended to enter into 
obligations, providing for the performance of work by one party 
under a heavy penalty for non-performance within a given period, 
which yet left it optional with the other to facilitate or retard such 
work at its pleasure or discretion.1 


The courts imply obligations to perform within a reasonable time 
when no time is specified." They strictly construe exemptions from 
liability.°* Yet several federal courts, usually citing the United 
States Supreme Court cases already discussed, recognize these prin- 
ciples but hold that the delays were contemplated and afford no 
basis for liability." They find such contemplation of delay in the 
knowledge at the time of contracting that the site had not been pur- 
chased or the building on which the work was to be performed had 
not been erected, the notice of other contract work and requirements 
for cooperation, the authority to make changes and to provide for 
changed conditions, and the provisions for time extensions. These 
last cases indicate that reciting “implied obligation” is no substitute 
for careful analysis of contract provisions and circumstances. 


VII. Some CoMMENTs 
Although the courts differ among themselves, and agreement would 


104 Mansfield v. N.Y.C. & H.R.R.R., 102 N.Y. 205, 211, 213, 6 N.E. 386, 388, 390 
(1886). 

105 Shore Bridge Corp. v. New York, 186 Misc. 1005, 61 N.Y. Supp. 2d 32 (1946). 

106 Cauldwell-Wingate Co. v. State, 276 N.Y. 365, 12 N.E.2d 443 (1938) ; American 
Bridge Co. v. State, 245 App. Div. 535, 283 N.Y. Supp. 577 (1935) ; De Riso Bros. 
v. State, 161 Misc. 934, 293 N.Y. Supp. 436 (1937); Dallas v. Shorthall, 87 S.W.2d 
844 (Tex. Civ. 1935) ; Wilson & English Construction Co. v. N.Y.C. R.R., 240 App. 
Div. 479, 269 N.Y. Supp. 874 (1934) ; John T. Brady & Co. v. Bd. of Education, 222 
App. Div. 504, 226 N.Y. Supp. 707 (1928); Horgan v. The Mayor, 160 N.Y. 516, 
55 N.E. 204 (1899). 

107 George H. Evans & Co. v. United States, 169 F.2d 500 (3d Cir. 1948); Blair 
v. United States, 147 F.2d 840, modified on rehearing, 150 F.2d 676 (8th Cir. 1945); 
Brooker Engr. Co. v. Grand River Dam Authority, 144 F.2d 708 (10th Cir. 1944) ; 
United States ex rel. Gillioz v. John Kerns Construction Co., 50 F. Supp. 692 (E.D. 
Ark. 1943) ; Hooper Co. v. United States, 40 F. Supp. 491 (W.D. Wis. 1941). 
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not be expected, on when to imply obligations or to establish obliga- 
tions by construction, certain comments on the decisions of the 
Supreme Court and the Court of Claims seem warranted. The Su- 
preme Court seems in error, practically speaking, when it holds that 
adjustments in price compensate for changes in the work but only 
extensions in time compensate for delays.‘ Perhaps, when this rule 
was first stated in 1877, contractors kept office papers in top hats and 
paid off workers with silver dollars from trouser pockets, so that 
overhead was slight and the morrow was as likely to bring lower 
prices as higher. But even for the Civil War period such a picture 
seems too simple; and today with elaborate offices, permanent staffs 
of clerks and engineers, expensive equipment in ownership and under 
lease, and generally rising labor and material costs, a time extension 
alone cannot compensate for delay. On this issue the protests of the 
Court of Claims seem justified. And the line of cases beginning 
with Nelson v. Pickwick Associates and followed by the Court of 
Claims, which denies that a time extension alone is compensation 
for delay and holds that such a time extension is merely a waiver of 
default and of liquidated damage penalties," seems more in accord 
with the economic and business facts of continuing and even increas- 
ing costs. 

Likewise, the Supreme Court confused the issue when it spoke of 
the costs of delay as “consequential damages.” *"* Since Hadley v. 
Baxendale in 1854,1* remote and unforeseeable costs, described as 
special or consequential damages, have not been recoverable. But 
the continuation of the contractor’s fixed costs over a longer period 
of performance, the necessity of working under less advantageous 
conditions, and the actual measurable quantities of additional work 
often required are usually not only foreseeable but are the direct and 
immediate consequences of the delay. Only rarely are the costs in 
fact remote in the sense of Hadley v. Baxendale.* Perhaps, in using 
the term “consequential damages,” the Court meant only to indicate 
by analogy with the rule of remoteness that these costs are outside 


108 See notes 9, 19, and 22 supra. 
108 See notes 89, 90, and 92 supra. 
110 See notes 102, 70, and 72 supra. 


111 See note 19 supra; Army Judge Advocate General, Procurement Legal Service, 
Cir. 715-50-3, (March 10, 1955). 


1129 Ex. 341, 156 Eng. Rep. 145 (1854) ; RestaTeMENT, Contracts § 330 (1932) ; 
5 Witutston, Contracts §$ 1344, 1344A, 1355-7 (1937). 


113 E.g. Ramsey v. United States, 121 Ct. Cl. 426, 101 F. Supp. 353 (1951). 
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the charmed circle of costs payable for “changes” or “changed con- 
ditions,” just as unforeseeable costs are not payable as damages. If 
so, these words merely describe the conclusion and do not aid in the 
analysis. 

Finally, the Supreme Court seems shortsighted in stopping its 
analysis of the bases for holding the Government liable for delay with 
the express terms of the contract. The Court should have gone fur- 
ther and determined whether by necessary implication from the terms 
or circumstances of the contract implied obligations arose or whether 
the Court itself should establish constructive obligations. The prece- 
dents and authorities fully support such implication or construction 
where indicated by the circumstances or required to do justice. In 
their dealing with implied or constructive obligations both the Court 
of Claims and the Supreme Court may have felt constrained by the 
rule that under the Tucker Act the United States has waived sov- 
ereign immunity for suits upon express contracts and upon contracts 
implied in fact, but not upon contracts implied in law.** However, 
this rule would not forbid consideration of additional obligations im- 
plied in fact from the terms and circumstances and should not exclude 
consideration of incidental constructive obligations in connection with 
the interpretation of express contracts. Both courts have recognized 
these incidental obligations."** 

On the other hand, the Court of Claims seems to take too easy a 
course when holding the United States liable for every delay, as it 
did for many years before the Supreme Court began its series of re- 
versals. The United States should be credited with rational purposes 
in omitting to bind itself to definite times for completion of its own 
contract obligations, and contractors should be credited with the fore- 
sight to discount price-wise for possible tardy Government perform- 
ance when no time is specified.“* Implying obligations which the 
parties have chosen not to express and imposing constructive obliga- 
tions which the parties never considered make new bargains, and the 
latter, at least, is the antithesis of that consensual agreement which is 
the basis of contractual obligations. Every implication should require 


114 United States v. Minn. Mutual Investment Co., 271 U.S. 212 (1926) ; Merritt v. 
United States, 267 U.S. 338 (1925); Alliance Assurance Co. v. United "States, 146 
pe Supp. 118 (S.D.N.Y. 1956) ; Anderson, Tort and Implied Contract Liability of the 

Federal Government, 30 MINN. L.Rev. 133 (1946). 

115 See notes 10, 76, and 80 supra. 

116 E.g. note 95 supra. 
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analysis of the contract terms and circumstances with a view to 
showing that the parties must have intended such an obligation. 
Every constructive obligation should require demonstration that 
court intervention is necessary to do justice. 

Constructive obligations are by definition court imposed and may 
be imposed or denied according to the court’s own criteria. Implied 
obligations should be indicated by the contract terms and circum- 
stances. But the Court of Claims seems unwise in allowing itself in 
many instances to be induced by hints in Supreme Court cases to find 
criteria for imposing both types of obligations in the fault or negli- 
gence of the United States. The concepts of “fault” or “negligence” 
belong to the law of torts and crimes where obligations are imposed 
without agreement. Their use in determining contractual obligations 
results in a legal solecism: the United States becomes libel for breach 
of contract for negligently failing to do what, apart from the neg- 
ligence, it would have no contract obligation to do at all. Even in 
the law of torts, a duty is a prerequisite to negligence before liabil- 
ity,""” but here negligence establishes the duty. “Fault” or “negli- 
gence” are not helpful terms in analyzing where the risk of loss from 
delay should fall and whether contractors should anticipate delay in 
their price. A contractor embarking upon a complicated contract 
with the Government involving much Government cooperation 
should anticipate that Government fault or negligence in some degree 
will be inevitable, just as he should anticipate fault or negligence on 
the part of his own employees. The Government anticipates fault 
or negligence in its contractors and in some respects excuses them."® 
Delays from fault or negligence being anticipated, the contractor 
could for the most part provide for Government negligence just as 
he provides for his own negligence. 

But even more important criticisms of the criteria of “fault” or 

117 RESTATEMENT, Torts § 281, cc. 13 and 14 (1934); 2 Harper AND JAMES, THE 


iow oF Torts, § 18.1, cc. 18, 19 (1956) ; Prosser, THE Law or Torts $35 (2d ed. 
955). 

118 32 C.F.R. §7.203-5 (1954) (contract clause reimbursing CPFF contractors for 
cost of replacing defective supplies, unless loss is due to “fraud, lack of good faith 
or willful misconduct on the part of any of the Contractor’s directors or officers or on 
the part of any of its managers, superintendents . . .”) ; 32 C.F.R. 7-203.22 (contract 
clause reimbursing CPFF contractors for costs of liabilities to third parties “whether 
or not caused by the negligence of the Contractor,” except liabilities incurred as 
above) ; 32 C.F.R. 13-411 (contracts to excuse facilities contractors from liability for 
loss to facility except for willful misconduct, etc.) ; 32 C.F.R. 13-502 (in Government- 
Furnished Property clause Government assumes risk of loss of property furnished to 
negotiated fixed-price contractors except losses resulting from willful misconduct, etc.) ; 
cf. also 32 C.F.R. 13-505, 13-506. 
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“negligence” are the lack of content in the terms as applied and the 
unfortunate reflection upon Government personnel. In many cases 
the Court of Claims expressly holds that lack of explanation from 
the Government alone or the mere taking of an “unreasonable” 
time alone shows fault or negligence.” Rarely is any actual fault in- 
dicated.’ Here is a kind of res ipsa loquitur which presupposes that 
lower echelon Government personnel on the scene have authority, 
or as a matter of good administration should be given authority, to act, 
that appropriated funds for the inevitable expenses have been made 
available by Congress and have been allotted by higher authority; 
that communications within the Government pass promptly and with- 
out misunderstanding; and that persons with authority have nothing 
more important to do than to act immediately to untangle snarls af- 
fecting this contractor. Such favorable conditions rarely occur, and 
contractors and surely the Court of Claims know they rarely occur. 
And yet to recover against the Government, contractors must exhaust 
damning vocabularies and the more restrained Court of Claims itself 
feels obliged to recite “willful,” “careless,” “unreasonable,” and “un- 
justified” to describe the best efforts of persons who could not legally, 
and should not in terms of good administration, have acted otherwise 
than they did. 

Rather than fault or negligence, liability should be imposed for 
breach of implied or constructive obligations as to time of Govern- 
ment performance just as for breach of any express obligations, sub- 
ject only to such defenses as impossibility.***_ The obligation should 
be implied or construed depending upon whether on full analysis 
of the contract terms and circumstances the risk of loss was intended, 
or in the absence of ascertainable intent should be imposed by law, 
upon the contractor or the Government. The issue should be wheth- 
er the loss should have been anticipated in the contractor’s price or 
whether the Government should pay for such loss beyond the con- 
tract price. 

In making this determination a number of criteria appear helpful: 

(1) Do the contract terms give any hints, however incomplete or 
indirect, as to the allocation of the risk? An express exemption is 


119 Notes 84 and 86 supra. 

120 An exception is Continental Ill. Nat’l Bank & Trust Co. v. United States, 126 
Ct. Cl. 631, 115 F. Supp. 892 (1953) (failure to authorize someone on the job site to 
make decisions). 

121 The Court of Claims occasionally speaks as if this is the standard; see note 91 
supra. . 





544 THE GEORGE WASHINGTON LAW REVIEW 


certainly a strong indication. And in view of the position of many 
courts, even the provision for a time extension for Government and 
other delays is some indication but is not conclusive.’ 

(2) Does the delay result from the exercise of any reserved right 
of the Government? The clauses permitting “changes,” providing 
for “changed conditions,” and requiring cooperation with other con- 
tractors suggest some delay in the contractor’s operations. The Gov- 
ernment should be less susceptible to liability when the delay arises 
from the exercise of such reserved rights than when the delay can 
be traced to the exercise of no reserved rights. But at some point, as 
in the cases of the Civil War monitors, even the exercise of reserved 
rights may cause delay beyond the reasonable contemplation of the 
parties or the law. 

(3) In the preliminary negotiations did the question of allocation 
of risk come up? Or had a custom of allocation arisen from prior 
dealings? Such extra contractual circumstances may be conclusive.’* 

(4) Could the contractor foresee and anticipate the delay in his 
price? A contractor realizing that the Government’s performance 
will require much work in preparing the site, obtaining materials, 
and preparing designs and noting that no definite time for Govern- 
ment performance is specified could easily draw upon his own experi- 
ence to foresee delays.** But the contractor must not only be able to 
foresee delays but also be able to discount them rationally in his price. 

(5) Is the Government’s performance so far within its control that 
it would be expected to assume an unequivocal contract obligation 
to perform without delay? That performance by the Government 
will depend upon the results of other contracts or upon public services 
or upon vagaries of nature tends to indicate that the Government 
would not assume such an obligation,’* just as the Government ex- 
cuses contractors for delays so caused. 

(6) Are the consequences of delay such as to enable the contractor 
virtually to dictate the damages by his own course of conduct and to 
rewrite the contract price? The Government would not readily put 
itself in a position where delays nullify a fixed-price bargain. Thus, 


122 Even Justice Holmes’ guarded emphasis may be too strong; see note 16 supra. 

123 See note 95 supra. 

124 J bid. 

125 Compare the Comptroller General’s protest against the Government’s assuming 
the costs of such delay in his letter B-127743 of November 5, 1956 to the Secretary 
of Defense and B-127764 of October 11, 1956 to the Secretary of the Interior, 36 
Comp. Gen. 302 (1958) discussed below. 
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payment for delay paradoxically seems more justified in negotiated 
contracts with prices based upon itemized analyses of costs, where the 
Government should know whether any items contain contingencies, 
than in advertised contracts where contingencies as such or over-gen- 
erous estimates remain unknown.’”* 

(7) Is the imposition of obligations by construction necessary so 
that the contract can serve a useful exchange purpose? Such a pur- 
pose requires that in the long run and as a whole both parties benefit: 
that the Government obtains work economically, without paying for 
unlikely contingencies; and that contractors can normally anticipate 
reasonable profits, which means that they can avoid and minimize 
or anticipate in their price untoward contingencies, like delays in 
performance. Making contractors bear the costs of serious and un- 
anticipable delays would tend to make Government contracts a gam- 
ble rather than a business venture. For example, no matter how care- 
fully followed or how literally applicable the “Changes” clause should 
not justify redesign to a “different vessel” and extraordinary pro- 
longation of the work, as occurred in the cases of the Civil War 
monitors, and courts should find constructive conditions to do justice 
in similar cases. 

Finally, the Court of Claims seems in error in arguing that recovery 
of damages for delay is essential so that contractors will not include 
contingencies for delay in their prices..*”7 To compare the recoveries 
allowed by the Court of Claims with the original demands (assuming 
the latter to be bona fide), to discount the years that elapse between 
the loss and the recovery (without interest on the damages), and to 
consider the unrecoverable legal, accounting, and engineering fees 
incurred in prosecuting the claim, would show that a contractor who 
relies upon recovery of damages in the courts to make him whole is 
foolish. Few bidders would eliminate contingencies for delay from 
their prices in return for prospects of damage recovery so drear and 
remote. 

These problems of damages for delay can be eliminated by con- 
tracting on a cost-plus-fixed-fee basis. A contract to produce a new 
weapon, like the armored vessel in the McCord and Chouteau cases, 
would probably today be let on such a basis.* Further, negotiated 

126 Compare the different treatment of liability for Government-Furnished Property 
in advertised and negotiated contracts. 32 C.F.R. § 13.502 (1954). 

127 See notes 83, 89, and 92 sw; 


supra. 
128 32 C.F.R. $§ 3.400 to 3.405 (1954) ; Office of the General Counsel, Navy Contract 
Law, cc. 7, 8 (Navpers 10841, April 1949). 
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contracts can today, by escalation clauses and by provision for price 
redetermination, afford contractors relief from the effects of delay.” 
Only in the fixed price, especially lump-sum, contracts, usually 
awarded after competitive bidding, need the problem of paying for 
delay be serious today, for other contracts themselves can provide 
payment for the costs of delay. But the statutes require award of 
contracts by competitive bidding unless they fall within listed excep- 
tions; the Congress presses for greater use of competitive bidding, and 
competitively bid contracts are usually fixed price. In fixed price 
contracts the solution must be found in a contract clause providing 
payment for delays without jeopardizing the established price. The 
drafting of such a clause encounters the serious legal and practical 
problems of whether and how administrative officers can pay dam- 
ages for delay. 


VIII. Executive Orricers Cannot Pay CLaIMs FOR UNLIQUIDATED 
DAMAGES 


“Tt is well understood that executive officers are not authorized to 
entertain and settle claims for unliquidated damages,” says the Su- 


preme Court.**° Similar statements echo from the Court of Claims,*** 
the Attorney General,’ and the Comptroller General.** This rule 
must be reckoned with in any attempt to pay the costs of delay under 
the contract. But the sources and justifications for this rule and what 
it means, are not easy to unravel. 

One basis of the rule is that executive agencies are not equipped to 
decide such claims. In 1872 the Attorney General wrote: “To allow 
an Auditor, before whom the proceedings are ex parte, and who has 
no power to subpoena witnesses or to take depositions, to adjudicate 
claims against the Government for alleged violations of its contracts, 
would open a dangerous door of access to the Treasury.”** To 


129 Tbid.; 32 C.F.R. § 7.106 (Supp. 1957). 

130 William Cramp & Sons v. United States, 216 U.S. 494, 500 (1910). 

131 Continental Ill. Nat’l Bank v. United States, 126 Ct. Cl. 631, 640, 115 F. Supp. 
892, 897 (1953) ; Holton, Seelye & Co. v. United States, 106 Ct. Cl. 477, 500 (1946) ; 
Langevin v. United States, 100 Ct. Cl. 15, 31 (1943) ; Power v. United States, 18 Ct. 
Cl. 263, 275 (1883) ; McKee v. United States, 12 Ct. Cl. 504, 525 (1876). 

132 33 Ops. Atr’y Gen. 354 (1922); 15 Ops. Attr’y Gen. 39, 43 (1875); 14 Ops. 
Artr’y Gen. 24, 26 (1872); 6 Ops. Atr’y Gen. 516, 524 (1854); 4 Ops. Atr’y GEN. 
627, 630 (1847) ; 4 Ops. Att’y Gen. 327 (1844); Ops. Atr’y Gen, 881-2 (1841 ed.). 

133 26 Comp. Gen. 647, 649 (1947); 18 Comp. Gen. 261 (1938); 18 Comp. GEN. 
199, 201 (1938); 17 Comp. Gen. 343, 345 (1937); 16 Comp. Gen. 803, 804 (1937); 
15 Comp. Gen. 779, 784 (1936) ; 15 Comp. Gen. 58,'61 (1935). 

13414 Ops. Atr’y Gen. 24, 26 (1872) ; cf. 6 Ops. Atr’y Gen. 516, 524 (1854). 
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carry this line of argument further, it may be urged that executive 
agencies cannot furnish personnel trained to adjudicate and detached 
enough from the controversy to be neither partisan on behalf of the 
Government nor anxious to sweep embarrassing claims under the car- 
pet by prompt and generous settlement. A partial practical answer 
to these objections lies in the departmental boards for contract ap- 
peals, which are in fact detached from partiality to an extent that 
outsiders cannot well appreciate, which decide after an efficient pro- 
cedure including complaints, answers, full transcripts, and written 
opinions, and which possess effective powers to compel production 
of evidence and witnesses from the parties and have not found in- 
ability to compel outside evidence too hampering. These boards 
have an established place in the judicial hierarchy with a certain de- 
gree of finality in subsequent actions in the courts. As will be 
shown, the problems decided by these tribunals are little different 
from those involved in breach of contract. But departmental boards 
can be only a partial answer, for they only review on behest of con- 
tractors, actions taken at lower levels of administration which lack 
their advantages. 

Another basis for the rule is lack of authority. Officers of the 
United States are for the most part treated in law as agents with 
limited authority who must trace back to some delegated or statutory 
source every power which they exercise,** and authority to pay 
claims for damages cannot be found in those terms. Like the previous 
basis, lack of authority has been most frequently discussed in connec- 
tion with auditors and comptrollers who might seem to have such 
authority in their power to “settle accounts.” But in 1875 speaking 
of the authority of the third auditor to examine accounts and certify 
balances of “accounts relative to the Quartermaster’s Department” 
and “accounts of the War Department” the Attorney General held 
that these statutes did not confer authority “to liquidate and settle a 
claim for compensation for damage by the loss of property founded 
on a breach of contract with the Quartermaster’s Department. . . .” 1*7 


135 Anderson, The Disputes Article in Government Contracts, 44 Micu.L.Rev. 211 
(1945) ; Cuneo, Armed Services Board of Contract Appeal: Tyrant or Impartial 
Tribunal?, 39 AB.AJ. 373 (1953) ; Schultz, Proposed Changes in Government Con- 
tract Disputes Settlement: the Legislative Battle over the Wunderlich Case, 67 
Harv.L.REv. 217 (1953). 

136 F..g., Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947) ; Floyd’s Ac- 
* ceptances, 74 U.S. (7 Wall.) 666, 680 (1 869) ; Office of the General Counsel, Navy 

Contract Law, c. 1 (Navpers 10841, April 1949). 

187 15 Ors. Atr’y Gen. 39, 42 (1875). 
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The Court of Claims reached a similar conclusion, reasoning that “an 
account is something which may be adjusted and liquidated by an 
arithmetical computation.” ** The early opinions of the Attorney 
General denied all authority in the executive to settle damages and 
suggested that the remedy lay with the Congress.** 

The lack of authority is also based on the lack of appropriations to 
pay damages. After stating the general rule above, the Comptroller 
General wrote: “It is believed that the basis for the foregoing rule 
rests on the fact that the executive branch of the Government can 
bind the United States to make payments only from existing ap- 
propriations duly authorized by the Congress, and unless an expend- 
iture meets some purpose authorized by an available appropriation or 
is otherwise authorized by the Congress, no executive department or 
agency can obligate the United States therefor.” *° The General 
Accounting Office does assert a general power to settle claims based 
upon a statute reading: “All claims and demands whatever by the 
Government of the United States or against it, and all accounts . . . 
shall be settled and adjusted in the General Accounting Office.” 
But even this unrestricted power cannot suffice to permit the Comp- 
troller General to authorize an executive department to pay a claim 
for damages; for, under the rationale of the rule, whatever the power 
to settle, the appropriation of the department would remain unavail- 
able to pay claims for damages. The Comptroller General seems 
sometimes to consider that he has statutory authority to pay claims 
for damages for delay but does not appear ever to have done so in 
terms: he has either found no liability in the United States or that the 
appropriation was unavailable. 

But the Comptroller General recognizes that all payments for delay 
are not damages or beyond the purposes of the appropriation: the 


188 Power v. United States, 18 Ct. Cl. 263, 275 (1883); see also McKee v. United 
States, 12 Ct. Cl. 504, 555 (1876). 

139 Ops. Atr’y Gen. 881-2 (1841 ed.); 4 Ops. Att’y Gen. 327 (1844); 4 Ops. 
Arr’y GEN. 627 (1847) ; 6 Ops. Atr’y Gen. 516 (1854). 


140 32 Comp. GEN. 333, 337 (1953) ; see also 17 Comp. Gen. 343 (1937); 15 Comp. 
Gen. 779 (1936) ; 15 Comp. Gen. 58 (1935) ; 12 Comp. Gen. 179 (1932). 

141 42 Srar. 24 (1921), 31 U.S.C. $71 (1952). 

1424 Comp. Gen. 404 (1924); 12 Comp. Gen. 227 (1932); 22 Comp. Gen. 194 
(1942) ; Foster, The General Accounting Office and Government Claims, 16 J. Bar 
Ass’n D.C. 193, 275, 321 (1949) ; but cf. Comp. Gen. B-91952, 5 GoverNMENT Con- 
tracts Rep. 61,108 (1950). Earlier comptrollers usually disposed of delay claims on 
the merits, 26 Comp. Dec. 1055 (1920); 16 Comp. Dec. 197 (1909); and sometimes 
even authorized Government officers to enter into contracts to pay damages from con- 
tract appropriations, 16 Comp. Dec. 504, 508 (1910) ; but cf. 27 Comp. Dec. 594 (1921). 
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Government may buy time just as it may buy bricks and mortar. 
The distinction is illustrated by the Comptroller’s decision reviewing 
a disallowance of extra costs of Government orders to stop work on 
engine facilities at Langley Field, Virginia.* The Comptroller Gen- 
eral pointed out that, while the courts had allowed damages for sus- 
pensions of work, such damages are not paid from the appropriations 
for the work and that every payment from an appropriation for the 
work must proximately meet a need of the United States and con- 
tribute to the particular work. As to delay, he said, the test is whether 
the delay was because of the needs of the Government and con- 
tributed to the accomplishment of the object of the appropriation. 
Here, the stop orders were to permit verification of calculations for 
engine foundations in view of the need for great precision, the delay 
met a need of the Government and contributed to the performance 
of the work, and the increased cost could be paid from the appropria- 
tion. Similarly, the Comptroller General allowed payment from the 
appropriation where the Government delayed removing existing 
buildings in order to keep troops on a post during the summer and 
thereby obliged a contractor installing a water distribution system in 
trenches to excavate by hand instead of by machine.’** In contrast, 
where the Government merely failed to perform an obligation and 
thereby caused delay and extra costs, the Comptroller General denied 
that appropriations for the work may be used to pay the costs and 
sternly asserted all defenses in denying any liability whatsoever.* He 
phrased the test as follows: 


. . . it is settled that claims for additional costs incurred by reason 
of such delays are not payable under the contract yay ig 
except when such delays are because of the needs of the Govern- 
ment and are essential to the accomplishment of the objects for 
which the appropriations are made and proximately contribute to 
such objects.*¢ 


The exception thus created by the Comptroller has apparently most 
frequently been used to justify payments for delays on architectural 
and engineering service contracts, perhaps because the Comptroller 


143 7 Comp. GEN. 645 (1928). 

144 Comp. Gen. A-28145, February 19, 1930, discussed in 12 Comp. Gen. 179 
(1932) ; cf. Comp. Gen. B-83498. (April 26, 1949). 

145 12 Comp. Gen. 179 (1932). 

146 Jd. at 181; see also 7 Comp. Gen. 645, 648 (1928). 
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considers that paying for more time to review and study drawings is 
strictly in furtherance of the objective of the appropriation.’ 

The Court of Claims has reiterated both that determination of 
claims for unliquidated damages is not a “matter of account” which 
auditors and comptroller officers can settle and that appropriations 
are not available.** The Court of Claims has not in terms jealously 
asserted its own jurisdiction as an additional basis for the rule. But 
the court has used the rule to protect its own jurisdiction by holding 
that claimants need not submit damage claims to the contracting of- 
ficers as a prerequisite for suit and that the findings of the contracting 
officer on such claims need not be followed.” 

In sum, executive agencies may not pay damages for delay because 
they lack authority to do so and because payment for delay is not a 
proper expenditure of funds appropriated for procurement. But the 
Comptroller General at least suggests that all payments for delay are 
not for damages. His suggestion and the rationale raise the question 
of the extent to which contracts can and do provide for paying the 
costs of delay as part of the inevitable and necessary costs of pro- 
curement. 


IX. Wuat are DAMaAGEs? 


Executive agencies must determine whether every claim is or is not 
for damages: the distinction determines whether they can pay the 
claim from contract appropriations or whether the contractor must 
seek relief in the courts. Stated most simply and almost as a truism, 
the rule is that whenever a payment to a contractor is required by or 
can be justified under the provisions of the contract, such payment is 
under the contract and is not damages for breach of the contract. 
The rule is a truism, for obviously payments required by or permis- 
sible under contract terms are not damages for breach of contract. 
It is obvious that payments of the contract price, including any ad- 
justments by escalation or redetermination (which will pay some of 
the costs of delay), cannot be damages, and it is only slightly less 
obvious that payments under the “Changes,” “Changed Conditions,” 


147 Comp. Gen. B-104565 (September 21, 1951); Comp. Gen. B-77502 (July 23, 
1948) ; JAGT 1955/8748 (Oct. 25, 1955); Army Judge Advocate General, Procure- 
ment Legal Service Cir. 715-50-23 at 1 (Dec. 15, 1955). 

148 See notes 131 and 138 supra. 

149 Continental Ill. Nat’l Bank & Trust Co. v. United States, 126 Ct. Cl. 631, 115 
F. Supp. 892 (1953) ; Plato v. United States, 86 Ct. Cl. 665 (1938) ; Phoenix Bridge 
Co. v. United States, 85 Ct. Cl. 603 (1937); see note 131 supra. 
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and any other clauses of Government contracts which provide for 
“equitable adjustments” in the price are not damages. Failure to 
make such payments may properly entitle the contractor to damages, 
but so far as executive agencies are concerned, payments authorized 
by contract provisions are not for damages which they cannot pay 
from contract appropriations. 

A more accurate terminology than one referring to “damages” 
would merely distinguish between claims for which the contract 
makes provision in terms for payment and which may be paid from 
the contract appropriation and claims not so payable, which would 
include claims recoverable only as damages in the courts and claims 
not recoverable because not liabilities of the United States in law or 
in equity. Such a terminology would direct attention at the only 
question properly before an administrative officer—namely, whether 
the contract provides for payment of the claim—would not divert 
attention to the alien language of the courts, and would not further 
characterize the claim as one where the United States breached its 
contract to cause damages. This new terminology would also, as the 
following discussion will show, eliminate the notion that there is an 
untouchable category of claims described as “damages” which ad- 
ministrative officers can never pay. But so simply stating the dis- 
tinction should not hide the difficulty of distinguishing claims pay- 
able under clauses in the contract from other claims, little different, 
payable only in the courts, or even from still others which in the 
present stages of the law are not liabilities of the United States. Un- 
derstanding the distinction requires analysis of several of the principal 
clauses in Government contracts and the decisions as to liability for 
delay under them. 

The simple rule stated above may be illustrated in the termination 
clause. The Government’s breach of contract in the first opinions 
establishing the prohibition against executive officers paying damage 
claims was most often its failure to order the goods or services in 
the quantities contracted for. Under most Government contracts 
in use today such breaches could not occur. The Government would 
terminate the contract for its own convenience under a clause ex- 
pressly conferring that right and would pay a termination settlement 

180 E.g., 14 Ops. Atr’y Gen. 24 (1872); 6 Ops. Atr’y Gen. 516 (1854); 4 Ops. 


Atr’y Gen. 626 (1847); 4 Ops. Atr’y Gen.-327 (1844); Ops. Art’y Gen. 881-882 
(1841 ed.). 
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based on costs incurred and work performed as provided in that 
clause.*** A termination clause in the contract plus compliance with 
that clause thus converts a claim for damages recoverable only in the 
courts into a termination settlement payable administratively from 
the contract appropriation. A termination can even pay for delay, as 
where delayed work is terminated and then reinstated in a new con- 
tract at a new price after the conditions causing the delay are rem- 
edied. But a more versatile contract clause to pay claims for delay 
is that for “Changes.” 

“Changes” clauses in most Government contracts expressly au- 
thorize “equitable adjustments” in contract time and price whenever 
(1) the contracting officer orders in writing changes in the drawings 
and specifications and sometimes in other aspects of performance, 
(2) the contractor files a claim in writing within the time specified 
(usually 10 or 30 days), and (3) the Government and the contractor 
agree on an “equitable adjustment” in price and time or their dis- 
agreement is resolved by the “Disputes” procedure.’ Any claim 


151 32 C.F.R. § 8-100 to § 8-712 (1954) ; Hardee, Termination of Military Contracts, 
32 Tex.L.Rev. 172 (1953). 


152 Clause 2 of S.F. 32, General Provisions (Supply Contract), reads: 


2. CHANGES 

The Contracting Officer may at any time, by a written order and without 
notice to the sureties, make changes, within the general scope of this contract, 
in any one or more of the following: (i) drawings, designs, or specifications, 
where the supplies to be furnished are to be specially manufactured for the Gov- 
ernment in accordance therewith; (ii) method of shipment or packing; and 
(iii) place of delivery. If any such change causes an increase or decrease in 
the cost of, or time required for, performance of this contract, an equitable 
adjustment shall be made in the contract price or delivery schedule, or both, and 
the contract shall be modified in writing accordingly. Any claim by the Con- 
tractor for adjustment under this clause must be asserted within 30 days from 
the date of receipt by the Contractor of the notification of change: Provided, 
however, That the Contracting Officer, if he decides that the facts justify such 
action, may receive and act upon any such claim asserted at any time prior to 
final payment under this contract. Failure to agree to any adjustment shall be a 
dispute concerning a question of fact within the meaning of the clause of this 
contract entitled “Disputes.” However, nothing in this clause shall excuse the 
Contractor from proceeding with the contract as changed. 


Clause 3 of S.F. 23A, General Provisions (Construction Contracts) reads: 


3. CHANGES 

The Contracting Officer may at any time, by a written order, and without 
notice to the sureties, make changes in the drawings and/or specifications of 
this contract and within the general scope thereof. If such changes cause an 
increase or decrease in the amount due under this contract, or in the time re- 
quired for its performance, an equitable adjustment shall be made and the con- 
tract shall be modified in writing accordingly. Any claim of the Contractor for 
adjustment under this clause must be asserted in writing within 30 days from 
the date of receipt by the Contractor of the notification of change: Provided, 
however,’ That the Contracting Officer, if he determines that the facts justify 
such action, may receive and consider, and adjust any such claim asserted at 
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literally satisfying these requirements would clearly not be a claim 
for damages; even many claims not literally satisfying the criteria 
may still be payable under the contract and not be damages. Changes 
not ordered in writing may still be payable where the Government 
has refused a written order or waives or should waive the require- 
ment," and the requirement may be satisfied merely by written no- 
tations.°° And the “Changes” clause itself expressly permits con- 
tracting officers to entertain claims not filed within the specified 
time.’** A number of questions bearing on the applicability of the 
“Changes” clause to the costs of delay quickly come to mind. 

When the Government orders a change, does the “equitable ad- 
justment” provide payment for the increased costs of work not 
changed, resulting, let us say, from delayed performance caused by 
the change? The Armed Services Board of Contract Appeals has 
repeatedly held that the adjustment does not include such costs." 
The Board here relies on the rule first stated in the Chouteau case in 
1877, and reiterated in the Rice case in 1942, that for the increased 
costs of work changed the contract provides for an adjustment in 
price but for the work merely delayed the contract provides only an 
extension of time. The Board concludes that the “Changes” clause 
gives the Government the right to delay the work for a reasonable 
time without liability and that for any unreasonable delays relief is 


any time prior to the date of final settlement of the contract. If the parties fail 
to agree upon the adjustment to be made the dispute shall be determined as 
provided in Clause 6 hereof. But nothing provided in this clause shall excuse 
the Contractor from proceeding with the prosecution of the work as changed. 
Except as otherwise herein provided, no charge for any extra work or material 
will be allowed. 


158 Benjamin & Fleming, ASBCA No. 219 (1950). 


154 Smith, BCA No. 1238, 4 CCF 60,611 (1948) ; Norman E. Miller & Associates, 
BCA No. 1502, 4 CCF 60,465 (1948). 


155 Charles H. Schaefer, ASBCA No. 917 (1952). 


156 Shepherd, BCA No. 857, 4 CCF 60,116 (1946) ; Sanders, BCA No. 955, 3 CCF 
862, 923 (1945) ; Hallett Construction Co., BCA No. 576, 2 CCF 1009 (1944) ; Kirk, 
BCA No. 1, 1 CCF 67 (1943). 

157 Daniel J. Cronin Inc., ASBCA No. 3178, 57-1 BCA 3935 (1957); W.T. Stone- 
cypher, ASBCA No. 3691, 57-1 BCA 3110 (1957) ; ‘ McKoy-Helgerson. Co., ASBCA 
No. 3787, 57-1 BCA 3102 (1957) ; Norair Engineering Corp., ASBCA No. "3527, 57-1 
BCA 3919 (1957) ; Bishop Mfg. Co., ASBCA No. 2141 (1956) ; Cayuga Foundation 
Corp., ASBCA No. 2076 (1956) ; Archie & Allan Spiers, Inc., ASBCA No. 3503, 
6 CCF 62,010, 56-2 BCA 2247 (1956); Gardner Displays Co, ASBCA No. 1598 
(1954) ; Gerwick, Morrison-Knudson, and Twaits, ASBCA No. 158, 5 CCF 61,461 
(1953) ; Rome Grader Corp., ASBCA No. 1447 (1953) ; The Lambert Co., ASBCA 
No. 1410 (1953) ; Charles H. Tompkins Co., ASBCA No. 306 (1950) ; but cf. Unex- 
celled Chemical Corp., ASBCA No. 2006 (1954). The Interior Board of Contract 
Appeals takes the same view: M. Hoard,-IBCA No. 6, 6 CCF 61,665 (1955); 
Guthrie Electrical Construction, IBCA No. 22, 6 CCF 61,687, 61,841 (1955). 
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not provided under the contract. The Appeal of Buttondex Cor- 
poration,'** illustrates the problem and states the rule. There the 
Government issued a necessary change order, but took an unreason- 
able time in doing so, and prevented performance for five months. 
The Contractor claimed an aliquot part of overall “General Admin- 
istrative Expense” and of “Factory Overhead and Supervision” ex- 
pense in the proportion of the contract price to the total sales for 
the year. The Board reasoned: 


Was the standby time the direct result of the change order, or was 
it the direct result of delay on the part of the Government before 
issuing the change order? 

If the costs of the standby period were the direct result of the 
change order, then the courts tell us such costs are compensable 
through the medium of an equitable adjustment. . . . But if the cost 
of the standby time is the direct result of a delay caused by the 
Government, then the costs are compensable, or not, depending 
upon the determination of the question whether the delay was 
reasonable or unreasonable. If reasonable, then no monetary com- 
pensation is recoverable. . . . If unreasonable, then the costs are 
reimbursable not through the medium of an equitable adjustment 
but in the form of damages for a breach of contract. . . . In the 
event the claim is for damages for alleged unreasonable delay caused 
by the Government, then the courts tell us, the issue has arisen 
outside the contract and is therefore a matter beyond the jurisdic- 
tion of the contracting officer and of this Board fnally to decide. 


The Board concluded in this case that no item of the claim was a 
direct result of the change ordered but that the items were expenses 
incident to the procrastination. The cases of the Civil War monitors 
cast long shadows! 


When the Government never orders any changes but by a failure 
promptly to perform its own obligations delays the contractor and 
increases his expenses, is the contractor entitled to an equitable ad- 
justment? The contractors argue that the failure to perform as 
specified amounts to an order changing the specifications. The 
Armed Services Board of Contract Appeals has reluctantly concluded 
that the failure to perform obligations does not amount to a change 
order. It has reasoned that, if the issuance of a change order delay- 
ing unchanged work does not amount to the issuance of a change 


158 ASBCA No. 2162, 6 CCF 61,817 (1956) ; cf. M. Hoard, IBCA No. 6, 6 CCF 
61,665 (1955). 
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order for the unchanged work (Rice case), then @ fortiori the Gov- 
ernment’s mere failure to perform cannot do so.’ In the Appeal of 
Armond Cassil, Inc., the contractor asked only $829.71 for the 
extra costs of delay on a $23,000 contract to replace crossties and tie 
plates on a spur railroad track resulting from the Government’s delay 
in furnishing ties, spikes, and plates, and the Board gave extraordinary 
study to finding means to pay. But the Board concluded that the 
contract made no provision to pay unliquidated damages. Mr. Craw- 
ford, dissenting, argued that the denomination “unliquidated dam- 
ages” should not cause loss of jurisdiction for the amount was definite 
and that the specifications delineating time and obliging the Govern- 
ment to furnish materials were “changed” by the delay in furnishing 
the materials, and he cited numerous cases where Government action 
rather than Government words had been held to amount to a change. 

Despite reluctance and dissents this decision still represents the 
law, provided Government conduct, rather than Government words 
(“orders”), causes the delay. But where the Government causes 
the delay by any kind of order or instruction and that order can be 
regarded as changing the specifications the contractor may be paid 
for a change. In Appeal of Charles H. Schaefer,® the contractor 
had agreed to construct additional aviation gas storage at a naval air 
station, subject to express obligations not to interfere with the use of 
the streets, to cooperate with other contractors, to comply with Gov- 


159 Donald M. Drake Co., ASBCA No. 4188 (1957); Laris Ship Repair Division, 
Laris Painting Inc., ASBCA No. 2268 (1957) ; Crawford Sprinkler Co.. ASBCA No. 
2537, 57-1 BCA 3942 (1957); Lam Building Corp., ASBCA No. 3361, 57-1 BCA 
4093 (1957) ; Brown-Coble Construction Co., ASBCA No. 2362 (1956) ; Mackenzie, 
Bogert & White, ASBCA No. 2700 (1956) ; Alliance Ware, Inc., ASBCA No. 3201 © 
(1956) ; Allison Honer and Cox Bros. Construction Co., ASBCA No. 2519 (1956) ; 
Allison Honer Co. and Cox Bros. Construction Co., ASBCA No. 2520 (1956) ; Peter 
Kiewit Sons’ Co., ASBCA No. 2529 (1955) ; Campbell Construction and Equipment 
Co., ASBCA No. 2248 (1954) ; Santone Construction Co., ASBCA No. 1760 (1954) ; 
MacDonald, Young & Nelson Inc. and Morrison-Knudsen Co., ASBCA No. 1882, 
6 CCF 61,559 (1954); Sheet Metal Specialty Division of Follansbee Steel Corp., 
ASBCA No. 2046 (1954) ; Systems Development, ASBCA No. 1432 (1953); Brooks 
& Co., ASBCA No. 684 (1952); Pennco Electric Corp., ASBCA No. 862 (1951); 
Charles H. Tompkins Co., ASBCA No. 205 (1950) ; Tucker McClure, ASBCA No. 
721 (1950); Tucker McClure, ASBCA No. 193 (1950); but cf. Todd Shipyards 
Corp., ASBCA Nos. 649 and 650 (1951). The Interior Board of Contract Appeals 
takes the same view: Javvis, Inc., IBCA No. 115, 57-2 BCA 4394 (1957) ; Weardco 
Constr. Co., IBCA No. 48, 57-2 BCA 4835 (1957) ; Union Electric Co., IBCA No. 88, 
57-2 BCA 4804 (1957) ; Fischbach and Moore, IBCA No. 26, 6 CCF 61,686 (1955) ; 
Knox Constr. Co., IBCA No. 38, 6 CCF 61,752 (1955); cf. Paul C. Helmick Co., 
IBCA No. 39, 6 CCF 61,911, 56-2 BCA 2183, 2775 (1956). 

160 ASBCA No. 438 (1950). 


161 ASBCA No. 917 (1952); cf. Scott-Buttner Electric Co. ASBCA No. 1916 
(1954). 
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ernment safety measures, and to conduct the work with a minimum 
interference with normal station activities. Prior to bidding the 
Contractor had visited the site, had discussed working conditions with 
Government personnel, and had found that gasoline deliveries, which 
necessarily halted work, were made after the normal working hours 
8 a.m. to 4:30 p.m. Following the Korean hostilities, intensified pilot 
training required delivery of gasoline during the work day, the con- 
tractor was orally directed to halt work during numerous deliveries, 
and a written record was kept of the stoppages. The Board found the 
contractor entitled to an equitable adjustment, saying: 


. . . all things considered it would appear that orders requiring the 
stopping of work at certain times on certain particular days under 
circumstances peculiar to the particular job being performed, con- 
stitute provisions more akin in nature to the specifications than to 
the other contract provisions. 


The Board emphasized that the orders were issued as a matter of 
right, were not looked upon as breaches of contract, and were not to 
consider the advisability of changes or the details of changes. This 
case probably represents the nearest the Board has come to holding 


that Government conduct amounts to an ordered change. 

Even all ordered suspensions may not be changes. In the Appeal 
of Globe Building Material Co.,* the Contractor had agreed to de- 
molish 109 buildings at Great Lakes, Illinois, retaining title to all 
materials and paying the Government $86,757. His plan of operations 
called for advertising and selling the material in place and for having 
his customers under his supervision remove the materials by de- 
molishing the buildings. On the outbreak of the Korean hostilities 
the Government gave first an oral and then a written order suspend- 
ing operations in order to reconsider the need for the facilities and 
kept the suspension in effect for three weeks. In the meantime the 
contractor lost advertising, salaries of sales force, rentals of equip- 
ment, contracts with customers, and the momentum of 13 weeks of 
advertising and sales, at costs totalling not less than $20,601.15. The 
Board dismissed the appeal for lack of jurisdiction, holding that the 
Government had a right to delay for a reasonable time to consider 
whether to terminate and that delays beyond a reasonable time were 
not compensable under the contract. 


162 ASBCA No. 770 (1952); cf. Farnsworth & Chambers Co., ASBCA No. 3061 
(1956) ; E.D. Johnson and Jim Cox, ASBCA No. 2300 (1956). 
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Sometimes delays cause actual extra work, but whether the extra 
work is compensable as a change depends upon whether the Gov- 
ernment orders its performance. In the Appeal of Pressed Steel Car 
Co.,‘ the contractor was ordered to stop work on wheel and axle 
assemblies. Ihe company had been burnishing wheels and applying 
No. 6 preservative (normally good for 60 days); but when the sus- 
pension was not lifted and it noticed rust, it removed No. 6 pre- 
servative and applied the more lasting P-1 preservative. When the 
suspension was lifted, it removed the P-1 preservative, pressed wheels 
on axles, and reapplied P-1 preservative. The Board without ex- 
planation stated that the contracting officer might have treated the 
work as an extra and paid for it, but, not having done so, there was 
no basis for payment. 


What the Board had in mind apparently is that the contracting 
officer might have ordered the protective work of applying P-1 pre- 
servative and thus made it compensable. The Interior Board of Con- 
tract Appeals in the Appeal of Guthrie Electrical Construction, 
required payment for such protective orders. Here the Government 
suspended the work and the contractor claimed: (1) $4,041 for grad- 


ing and draining partially completed work to original contours on 
orders of the Government; (2) $300 for backfilling and gra 
partially excavated footings on orders of the Government; (3) $1,959 
for keeping one employee on the payroll and for moving equipment 
off and then back onto the site; and (4) $3,700 for indirect costs of 
delayed steel deliveries. The contracting officer had denied all items 
as unliquidated damages, but the Board easily found that items (1) 
and (2) were compensable as ordered “changes” directly in con- 
sequence of the stop order. 

The distinctive feature of the responsibility for delay imposed by 
these decisions is that the Government deliberately and consciously 
assumed the costs. —The Government is responsible under the contract 
for costs of all changes deliberately ordered, often without regard to 
formalities of orders or timeliness of claims, and often for all extra 
costs of work from delays which it deliberately orders. The Gov- 
ernment is not responsible under the contract for costs of delay not 


163 ASBCA Nos. 2450, 2455, 2432, 6 CCF 61,900 (1955) ; cf. Century Engineering 
(i986 "gegen No. 2932, 57-2 'BCA 4681 (1957) ; Tucker McClure, ASBCA No. 721 

164 TBCA No. 22, 6 CCF 61,687, 61,841 (1955) ; he Meritt-Chapman Scott Corp., 
ASBCA Nos. 2681 and 2810, 57-1 BCA 3498 (1957) 
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deliberately ordered, as for delays arising from its mere failure to 
perform obligations or for costs of delay not directly the conse- 
quence of changes. Costs imposed upon the contractors by Govern- 
ment choice are presumably to satisfy the needs of the Government 
and to carry out the purposes of the appropriation. 

Other contract clauses do provide compensation regardless of the 
Government’s deliberate choice. The “Changed Conditions” clause 
affords compensation for “changed” or “unusual” and “unknown” 
conditions encountered, but under that clause delay has not been 
found to be a “changed condition.” **° The question still remains as 
to the extent to which a contracting officer may assume obligations 
in the contract to pay costs of delay not deliberately and consciously 
ordered. 


X. Contract Os.ications To Pay ror DELays 


A few contract clauses were designed much more specifically to pay 
what otherwise might be damages for delay than those just described. 
For many years, apparently since shortly after the Foley case in 1946, 
construction contracts of the Army Corps of Engineers have con- 
tained a General Condition 11 entitled “Suspension of Work.” ** 


165 Weardco Constr. Corp., IBCA No. 48, 57-2 BCA 4835 (1957) ; Union Electric 
Co., IBCA No. 88, 57-2 BCA No. 4804 (1957) ; Roy C. Ek, ASBCA No. 3096, 56-2 
BCA 2255 (1956); Sebco Inc., ASBCA No. 1342 (1953) ;, Gerwick, Morrison- 
Knudsen and Twaits, ASBCA No. 131 (1951); Tucker McClure, ASBCA No. 193 
(1950) ; Wm. Radkovich Co., ASBCA No. 418 (1955). 

166 


GC-11 Suspension of Work. The Contracting Officer may order the Con- 
tractor to suspend all or any part of the work for such period of time as may be 
determined by him to be necessary or desirable for the convenience of the Gov- 
ernment. Unless such suspension unreasonably delays the progress of the work 
and causes additional expense or loss to the Contractor, no increase in the con- 
tract price will be allowed. In the case of suspension of all or any part of the 
work for an unreasonable length of time causing additional expense or loss, not 
due to the fault or negligence of the Contractor, the Contracting Officer shall 
make an equitable adjustment in the contract price and modify the contract ac- 
cordingly. An equitable adjustment of time for the completion of the work in 
the event of any such suspension will be allowed the Contractor provided how- 
ever, that the suspension was not due to the fault or negligence of the Contractor. 
Provided, further, that no suspension will be ordered or adjustments made 
under this paragraph for delays arising as the result of changes ordered or as 
the result of changed: conditions encountered under the respective articles relat- 
ing to changes and changed conditions or as the result of any delays for which 
an extension of time may be granted under the Delays-Damages Article of this 
contract. 


Contracts of the Atomic Energy Commission and the Air Force contain a similar 
clause. See generally, Easterwood, Pay for Delay, 1 GoveRNMENT ConTRAcT RE- 
view 5 (1957); Gantt, Selected Government Contract Problems: Construction Con- 
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This clause authorizes the contracting officer to “order the contractor 
to suspend all or any part of the work for such period of time as may 
be determined by him to be necessary or desirable for the convenience 
of the Government” and if such suspension delays the work “for an 
unreasonable length of time causing additional expense or loss, not 
due to the fault or negligence of the contractor, the Contracting Of- 
ficer shall make an equitable adjustment in the contract price. . . .” 
In the course of use a proviso was for some time added to this clause 
denying compensation for delays arising from ordered changes, 
changed conditions, or delays for which an extension of time may be 
granted under the Delays-Damages article of the contract. On its 
face this clause appears, like the “Changes” clause, to afford relief 
only when the contracting officer chooses to invoke it. However, in 
the Appeal of Guerin Brothers, the Army Board of Contract Appeals 
held that if in the circumstances the contracting officer should have 
suspended work, even though he did not, the board would consider 
done what should have been done and order an equitable adjust- 
ment.’*? There the Government for its own convenience had de- 
layed making the site available. In the Appeal of Basich Brothers 
Construction Co., the Government had promised to furnish cement 
but delayed 27 days in doing so because it needed the railroad cars 
to transport troops, and the Board again found that a suspension 
should have been ordered.’ As thus interpreted, the suspension of 
work clause affords a means of paying for delays deliberately caused 
by the Government whether or not the Government orders a sus- 
pension.’ 

A “Government-Furnished Property” clause used by the Depart- 
ment of Defense provides in part: 


The delivery or performance dates for the supplies or services to 
be furnished by the Contractor under the contract are based upon 


tract Forms. “Mistakes in Bids” Revisited, 14 Fev. B.J. 388, 397 (1954) ; McClelland, 
ang Proposal for a Work Suspension or Government Delay Clause, 18 U.Pirt.L.Rev 
(1957). 

167 BCA No. 1551 (1948) ; Easterwood, supra note 166. 

168 BCA No. 1592, 4 CCF 60,756 (1949) ; Easterwood, supra note 166. 

169 Jack Clark, ASBCA No. 3672, 57-2 BCA 4609 (1957) ; Hart & Hynding Inc., 
ASBCA No. 3337, 57-1 BCA 3601 (1957); Allied Contractors, Inc... ASBCA No. 
2593 (1955) ; Centex Paving Co., ASBCA No. 2559 (1955); Scott-Buttner Electric 
Co., ASBCA No. 1916 (1954); Regent Painting Co, ASBCA No. 1173 (1953); 
Townsco Contracting Co., ASBCA No. 1169 (1953) ; but cf. Emil P. Hendricks Co., 
ASBCA No. 3591, 57-2 BCA 5160 (1957) ; Electric Engineering and Constr. Service, 
Inc., IBCA No. 58, 6 CCF 61,795 (1956). 
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the expectation that Government-Furnished property of a type 
suitable for use will be delivered to the Contractor at the times 
stated in the schedule or if not so stated in sufficient time to enable 
the Contractor to meet such delivery or performance dates. In 
the event that Government-Furnished property is not delivered to 
the Contractor by such time or times, the ae Andree Officer shall, 
if requested by the Contractor, make a determination of the delay 
occasioned the Contractor thereby, and shall i ae to the Contractor 
a reasonable extension of time in respect of such delivery or per- 
formance dates. —The Government shall not be liable to the oon. 
tractor for damages or loss of profit by reason of any delay in 
delivery or failure to deliver any or all of the Government-furnished 
property except that in case of such delay or failure, upon written 
request of the Contractor an equitable adjustment shall be made in 
the delivery or performance dates, or price, or both, and in any 
other contrac provisions affected thereby, in accordance with 
the procedures provided for in the clause of the contract entitled 
‘changes.’ 17° 


This clause accomplishes two objectives: First, it makes the Govern- 
ment liable for delay in delivering materials even though no time for 
delivery is specified, thus making explicit what courts have found to 
be constructive conditions. Second, it provides for an “equitable ad- 
justment” under the “Changes” clause as to both price and time. 
Liability of the Government for damages is disclaimed. In the 
Appeal of Carteret Work Uniforms, the Armed Services Board of 
Contract Appeals held that this clause required an equitable adjust- 
ment for the Government’s delay in furnishing material." In this 
case also, under an earlier version of the clause disclaiming liability for 
“consequential damages”, the Board indicated that the equitable ad- 
justment would cover increased labor costs of cutting and stitching 
operations resulting from slowdowns due to delay of the Government 
in furnishing material as well as manufacturing and general over- 
head. Speaking generally of the present clause the Board says: 
“The equitable adjustment to be granted should only include those 


170 32 CFR $ 13.502 (1954). Note that this clause also entitles the contractor to an 
equitable adjustment when the Government furnishes unsuitable material: Albatros- 
Franz Mayer Corp., ASBCA No. 2279, 56-2 BCA 2781 (1956); The Foster Co., 
ASBCA No. 2575 (1955); Globe Crayon Co. ASBCA No. 2562 (1955); Cornelia 
Garment Co., ASBCA No. 1673 (1954). 


171 Carteret Work Uniforms, ASBCA No. 1015 (1952); proof as to the increased 
costs of cutting and stitching was later held inadequate, ibid. ASBCA No. 1647, 
6 CCF 61,561 (1954). Other cases reaffirming the principle of liability are: L. T. H. 
Mfg. Co., ASCBA No. 1312 (1953); Highway Advertisers, Inc., ASBCA Nos. 1547 
and 1599 (1954) ; McGrath and Co., ASBCA No. 1948 (1954). 
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costs which are the direct, necessary, and material results of such 
delay and not the consequence of special circumstances.”?* 

The Department of Defense and the Bureau of Reclamation re- 
cently submitted to the Comptroller General similar but not identical 
proposed clauses to provide price adjustments for delays." The De- 
partment of Defense clause would authorize price and time adjust- 
ments for delay due to either: 


1. Any action of the contracting officer in the administration of 
this contract (except, however, any action of the contracting 
officer that is authorized or permitted under the Changes Clause, 
the Changed Conditions Clause, or the Termination for Default- 
Damages for Delay-Time Extension Clause, or any other clause 
of this contract) 


. Any failure of the Government to do any act required by this 
contract within the time cified for such act, or if not so 
specified, within a reasonable time. 


The adjustment would be for increases in the cost of performance, 
would exclude any allowance for profit, and would not include costs 
incurred more than 30 days prior to written notice from the con- 


tractor that the Government was causing suspension or interruption. 
A claim in a stated amount would have to be asserted within 30 days 
after the end of the interruption or suspension. The Comptroller 
General approved both clauses, but only after he had suggested sev- 
eral modifications. The Comptroller “feel[s] strongly that the Gov- 


172 The Foster Co., ASBCA Nos. 975, 976, 1225 (1952). Other cases discussing 
the costs payable are: Vidal Alvarez & Co., ASBCA No. 3142, 57-1 BCA 40 4050 (1957) : 
Pan American World Airways, Inc., ASBCA No. 3627, 57-1 BCA 3586 (1957) ; 
Durham Aircraft Service, Inc.. ASBCA No. 2962, 56-2 BCA 3088 (1956); U.S. Dis- 
play Corp., ASBCA No. 2850, 56-2 BCA 2105 (1956) ; Correct Shoes, Inc.. ASBCA 
No. 2657, 6 CCF 61,891 (1955); William E. Schneider, ASBCA No. 1273 (1953). 


173 36 Comp. Gen. 302 (1956), and B-127743 (November 5, 1956); Easterwood, 
supra note 166. The Comptroller General had earlier told the General Services Ad- 
ministration that the matter of a contract clause to pay for delay is “primarily for 
consideration by your Administration.” Comp. Gen. B-117480 (November 12, 1953). 
The Comptroller General in these latest opinions cites his own earlier opinion in 
B-83498 (April 26, 1949) and 29 Ors. Atr’y Gen. 285 (1911). In the case first cited 
the Comptroller finds that a contractor’s agreement not to rescind a contract for 
Government delay is good consideration for reimbursement of additional costs. In 
the case cited second the Attorney General holds that a provision in the contract 
authorizing changes with payment for the costs of changes 8 not illegal as payment 
for unliquidated damages. He says that, although heads of departments have no 
power to settle claims for unliquidated damages, “It does not follow that the head of a 
department may not insert in the contract itself a provision for changes 
therein and for determining the amount of increased or diminished 
therefrom, whether such compensation be of the nature of liquidated or 

es.” 





562 THE GEORGE WASHINGTON LAW REVIEW 


ernment should be placed in this regard [liability for damages for 
delay] on an equal footing with the contractor who is exempt from 
liability for such delays” as are “due to causes beyond [his] control 
... and without [his] fault or negligence,” citing the Foley, Kebm, 
and Fuller cases. The Department of Defense had considered that 
the Government would pay for all delays caused by its activities or 
failures whether with or without fault in contingency allowances as 
part of higher prices, so that this qualification would be self-defeating. 
The Comptroller General’s suggestion is another example of the 
tendency, previously commented upon in this article, of introducing 
irrelevant notions of fault into what should be a contractual ques- 
tion of where the risk of loss should fall. Contracting agencies have 
not yet determined whether to use the clauses modified as suggested 
by the Comptroller General or whether to adopt a new approach. 


These clauses still do not compensate a contractor for delays in 
connection with “Changes” or “Changed Conditions” which increase 
the cost of the original contract work. However, the General Serv- 
ices Administration in a new revision of the standard form of general 
provisions for supply contracts alters the “Changes” clause to require 
an equitable adjustment whenever the changes increase or decrease 
the cost or time of performance of “any part of the work under this 
contract, whether changed or not changed by any such order.” * 
This new clause will perhaps, at long last, eliminate for changes in 
supply contracts the rule established by the cases of the Civil War 
monitors. 

The problems posed by these recent proposals could fill another 
article, and these new clauses, if put into use, cannot be expected to 
provide easy or even complete solutions. Two problems—one pri- 
marily administrative and one legal—stand out. The administrative 
problem is that of disentangling the costs arising out of the Govern- 
ment’s action or inaction or its changes from the costs of improvident 
bargains, the contractor’s negligence, his mismanagement, or perhaps 
merely his unfortunate decisions. When the work proceeds generally 
successfully and profitably for the contractor, little difficulty may be 
encountered in isolating the costs attributable to the Government de- 


174 Clause 2 “Changes” of Standard Form 32 (Oct. 1957 Edition) “General Pro- 
visions (Supply Contract)” prescribed by General Services Administration Regulation 
1-II-209.00; see also General Services Administration Transmittal Letter No. 1-83 of 
8 October 1957. Clause entitled “Changes” in ASPR 7-103.2(a); see also ASPR 
Change No. 28 (January 28, 1958). 
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lay; but when the work is faltering and heavy losses have been in- 
curred or are anticipated, the contractors must be expected to attrib- 
ute, rightly or wrongly, the larger share of the loss to the Govern- 
ment’s changes or delays rather than to their own shortcomings. 
With Government changes and delays, perhaps minor, occurring 
simultaneously with other delays for which the contractor or neither 
party is responsible, it will be easy to make plausible claims that in- 
creases in wages or material costs, prolonged rentals and overhead, 
and additional or more difficult work, are all the responsibility of the 
Government. At least some of these higher costs have usually been 
anticipated in contingency allowances or over-generous estimates. 
On complicated jobs reviewed long after the events it is usually im- 
possible to allocate costs even approximately. 


The possible disparity between the minor nature of the changes or 
other Government delays in themselves and the huge costs alleged 
to result from them in the contractor’s operations raises the legal 
problem of how these costs are to be paid from limited appropriations. 
A series of statutes, some with criminal penalties, forbid expenditures 
or obligations to expend in excess of appropriations.’** An elaborate 
system of apportionments and allotments has been established to in- 
sure control of expenditures within the limits of appropriations. A 
contracting officer ordering a change in the work can be held re- 
sponsible for estimating within reasonable limits the costs of bricks 
and mortar, labor and hardware, etc. directly involved so that he can 
insure sufficient appropriated funds to meet these costs; but if such 
an order simultaneously imposes contractual obligations chargeable to 
the same appropriation for delays, interruptions, and interferences 
with other contract work which multiply these work costs many fold, 
which the contracting officer cannot anticipate, and which will not be 
disclosed until months or years after the events, appropriation limits 
may often be exceeded. 


These clauses will provide a variety of circumscribed paths—like 
the ancient forms of action—by which contractors may obtain com- 
pensation for the costs of delay and avoid the rule established by the 
cases of the Civil War monitors. But the paths may not exactly fit 


175 Rey. Stat. § 3732 (1875), as amended, 34 Strat. 255 (1906), 41 U.S.C. $11 
(1952) ; Rev. Stat. § 3733 (1875), 41 U.S.C. $11 (1952); 62 Srar. 703 (1948), 18 
U.S.C. $435 (1952); Rev. Strat. § 3679 (1875) as amended, 34 Srar. 48 (1906), 
31 U.S.C. § 665 (1952) ; 33 Srat. 1257 (1905), 31 U.S.C. $665 (1952); 34 Srar. 48 
(1906), 31 U.S.C. $665 (1952) ; 64 Srat. 765 (1950), 31 U.S.C. $665 (1952). 





564 THE GEORGE WASHINGTON LAW REVIEW 


the contractor’s course, and the contractor must promptly decide 
which path to take and carefully follow its posted road signs. While 
the paths may not suit every contractor and choice may sometimes 
seem to require unobtainable foresight, they will take most contractors 
to their goal of compensation. And the requirements for prompt 
choice and compliance with requirements for notice and filing of 
claims as set forth in the posted road signs for the path chosen afford 
essential protection to the Government against extravagant claims 
conceived long after the events in terms of contract losses rather than 
Government delays and give the Government an opportunity to ad- 
just its financial plans. 





THE RATIONALE FOR AND SOME 
LIMITATIONS OF GOVERNMENT 
CONTRACT COST PRINCIPLES 


By Bernard Moritz* 
I. INTRODUCTION 


Management’s function, within the framework of our economic sys- 
tem, is to pursue maximum profit. With the annual expenditure of 
billions for defense over the foreseeable future a known requirement, 
the need for getting the most for our procurement dollars is evident. 
Inevitably the Government and industry must confront each other 
at the bargaining table. 

The pricing of military goods is currently receiving much public 
attention. For example, various committees of the Congress give 
continuing attention to the mechanics and policies of federal pro- 
curement and offer specific suggestions for improvements. One ob- 
servation which has been made is that basic procurement regulations 
in the defense establishment are deficient because they omit basic 
cost principles concerning the administration of price-redeterminable 
contracts.” 

The Armed Services Procurement Act* and the Armed Services 
Procurement Regulations* which implement it, hereinafter referred 
to as ASPR, are the fundamental authorities for procurement by the 
Department of Defense. The ASPR has long included separate sets 
of cost principles for purposes of reimbursement under cost-type con- 
tracts (ASPR Part 15) and termination of all contracts (ASPR Part 
8). Although it might seem that cost principles should be universal 
in their application, this is not the case. Considerations of public 
policy, statutory and otherwise, have required the non-recognition 


*Mr. Moritz is Legal Advisor to the Chief, U.S. Army Audit Agency. The views 
expressed in this article are his alone and are not to be attributed to the Department 
of the Army or any of his colleagues. 

1 See Oxenfeldt, An Analysis of Present Product Pricing, Marketing Series Number 
98, American Management Association 15, 20 (1956). 

24 Report to the Committee on Appropriations, United States House of Represent- 
atives, on a Supplemental Inquiry into Procurement Policies and Practices, Department 
of Defense 24 (1957). 

310 U.S.C. $$ 2301-2314 (Supp. IV, 1952). 

432 C.F.R. Pts. 1-16, 30 (Supp. 1956). 
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under Government cost contracts of certain costs, for example en- 
tertainment expense® and interest.® Naturally, the failure of the Gov- 
ernment as a purchaser to recognize as reimbursable under its con- 
tracts all costs considered by industry and the Government as a tax 
collector to be “normal” costs of doing business is criticized by in- 
dustry. Industry’s resistance has contributed to the failure by the 
Government to issue cost principles regarding price-redeterminable 
contracts. However, in evaluating this resistance sight should not be 
lost of the fact that the Government, in the ASPR, recognizes as al- 
lowable certain contractor expenditures which cannot be considered 
as costs of performance, for example those in payment of state and 
local taxes on net income where these are not franchise taxes in the 
strict sense. 


Recently the Department of Defense developed a set of cost prin- 
ciples designed to be applicable in somewhat varying degrees to price- 
redeterminable contracts, which are considered fixed-price in nature, 
as well as to cost-type contracts. These principles have been pro- 
posed for use but not formally adopted as of the date of this writing.® 


Cost principles of any kind are certain to be the subject of lively 


debate because of the difficulty of expressing in general terms that 
which must be applied on a case by case basis. When these principles 
are to be the rules followed in determining the largest segment making 
up a particular contract price, it is to be anticipated that agreement be- 
tween the contracting parties, if such occurs, may take the form of 
compromise. Generality is often the essence of the compromise, 
with each contracting party feeling, or hoping, that this generality is 
to be interpreted in his favor. 

While it is recognized that criticizing original thinking is much 
easier than doing it, appraisal can be constructive. It is the writer’s 
intention in this article to state a justification for government con- 
tract cost principles and to comment upon the proposed principles 
in particular, and, knowing some of the complexities which undoubt- 
edly plagued those who drafted them, to offer some suggestions which 
appear appropriate. To do this some discussion of commercial pric- 
ing is believed to be desirable as well as reference to the background 


5 ASPR § 15.205(h). 
6 ASPR § 15.205(k). 


7 by Pilsen, New Developments In Contract Cost Principles, 17 Fep.B.J. 573, 584 
(1957). 


8 CCH Gov't Contracts Rep., No. 316, Part 1 (Oct. 30, 1957). 
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of existing cost principles. Individual cost elements will be men- 
tioned only for purposes of illustration, but statutory renegotiation 
of profits will not be considered although there should be a continu- 
ing awareness of the background of that legislation.° 


II. CoMMERCIAL PRICING 


That price equals cost plus profit is a generalization and not a rule 
for product pricing in ordinary commercial business is a fact not al- 
ways appreciated. While a manufacturing business will not long 
survive if the total revenue it receives does not exceed the cost of its 
sales, it is not necessary that each of the products it manufactures 
be marketed at a price above cost. One pricing and marketing 
specialist has listed the following as some of the more important 
conceptual weaknesses in pricing practices: 


1. That price should depend upon cost; and, where allowed to 
deviate, the deviations must be slight. 

2. That cost data computed for “control purposes” and tax re- 
turns are satisfactory for pricing purposes. 

. That prices can be set properly, independently of decisions 
about advertising expenditures, channels of distribution, num- 
ber of salesmen, and so on. 

. That each product’s price must stand on its own feet, even 
though the product is a member of a line that is bought by cus- 
tomers in what may be considered a loose package. 

. That the most profitable price can be arrived at by the ap- 
plication of some mechanical formula. 

. That a firm should resist all threats to its market share and 
should base its efforts to win customers on shifts in market 
share. 

. That demand for the product depends upon the actions of 
customers, rather than upon actions of competitors. 

. That a price cut will win customers away from rivals, rather 
than simply force rivals to match your cut. 

. That you can for a substantial period continue to charge some 
of your customers more than others who are similar in cost to 
serve. 

10. That you should lower price just because sales are falling off. 
11. That price is determined by supply and demand but, in setting 
price, you can ignore demand and base price on cost alone. 


® Fensterstock, The Rationale of Renegotiation, 16 Fep.B.J. 87, 98, 99 (1956). 
10 See note 1 supra, at 22, 23. 
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In a similar vein another article stated: 


. . . Price and cost are two widely divergent areas, and to relate 
cost concepts to a determination of price could lead the business 
manager to lay entirely too much emphasis on internal cost struc- 
tures rather than the external total demand considerations. Cer- 
tainly cost does have a place in the determination of price, and in 
the long run no business can operate on a pricing level that doesn’t 
cover costs. This is quite universally recognized and forms the 
foundation for long-range pricing policies in successful businesses. 
Recognizing this, it is the other, non-monetary considerations, such 
as supply, demand, competition, share of the market, public accep- 
tance, and even management attitude towards a “fair return,” which 
form the sound price structure on this cost foundation. . . .11 


Government procurement today is larger and more diversified than 
the purchasing of any other consumer. The variety of military pur- 
chases alone is staggering. Bullets and bombers, gloves and gasoline, 
missiles and maps, trucks and tanks, radios and radar, medicines and 
motors, and ships and their supplies are only some of the items. In 
addition, Government fosters the application of inventive genius to 


research. All of these must be paid for. 

While Government procurement of commercial supplies, that is, 
supplies for which a market exists other than the Government and 
normally in production for that market, will generally be accom- 
plished by advertised bid procedures resulting in firm fixed-price 
contracts, the purchase of items peculiarly military may be effected 
under circumstances where competition under conditions of commer- 
cial pricing is wholly or partially non-existent. When this is the case, 
it is evident that commercial pricing concepts and practices will not 
operate to assure fair pricing to the Government.” 


III. Pricinc Miuzrrary Goons 


Since management must cover costs, costs play a more important 
part in the pricing of non-commercial items to the Government than 
they play in the pricing of products intended to meet a continuing 
demand in a competitive market. Accordingly, the analysis of costs 


11 See Barhydt, Clement, Lufkin and Yorke, Planning Concepts in the “Tentative 
Statement of Cost Concepts” 32 AccouNTING Review 596 (1957). 

12 See KoHLER AND WRIGHT, ACCOUNTING IN THE FEDERAL GOVERNMENT 261-262 
(1956). 
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to a degree greater than that generally required by industry becomes 
anecessity. An accountant’s view concerning this matter is contained 
in the following excerpt: 


Accounting data submitted by a contractor at the time of initial 
negotiations, during performance, or in the event of termination, 
must conform to principles and practices acceptable to, or at least 
understood by, both contracting parties. Theoretically, cost data 
reflecting standard industry practices should be universally accept- 
able, and it should not be necessary for the Department of Defense 
to prepare statements of cost principles for use of contractors and 
contracting officers. As a practical matter, however, there are cer- 
tain disadvantages inherent in using a general standard. Cost prac- 
tices vary greatly. They permit the use of alternate methods, and 
there is no general agreement concerning the substitution of alterna- 
tives. Consistency of application is commonly stressed, but the same 
attention is not given to the need for re-examination where condi- 
tions have changed."* 


A corollary to the need for close cost analysis is the requirement 
that the contractor’s accounting system be such as will fairly reflect 


his costs of producing for the Government. Often this is a trouble- 
some area because the contractor may be expected to resist costly re- 
finements in his existing accounting system merely for the purpose of 
determining more accurately the costs of a particular product sold to 
the Government. It may even be reasonably contended in particular 
cases that the expense of these refinements would outweigh any sav- 
ings to the Government resulting from more accurate cost analysis. 

Although dealing in generalities is always dangerous because unin- 
tended inferences may be raised, it seems safe to say the Government 
must insist on the determination of costs and profits in the pricing of 
military hardware where contractors have had little or no previous 
production experience and competition is lacking. At any rate, pric- 
ing principles developed by the Government have placed emphasis on 
the ascertainment of costs and profits. The cost-plus-a-fixed-fee con- 
tract guarantees reimbursement to the contractor for his allowable 
costs plus a predetermined fee. Statute determines the maximum fee 
which may be paid but is silent regarding acceptable cost elements. 
In order that statutory limitations as to fees may be complied with, 


18 Id. at 266. 
1410 U.S.C. § 2306(d) (Supp. IV, 1952). 
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the development of cost principles applicable to cost-type contracts is 
mandatory. 

Historically, Government cost principles have been more or less 
closely related to standards developed for income tax purposes. 
Although ASPR Section XV provides that certain cost elements 
treated for tax purposes as deductible, i.e., entertainment expense and 
donations, shall be unallowable for contract costing purposes, the 
Renegotiation Board is required by statute to rely completely on 
tax standards in renegotiating profits realized from defense contracts.” 

The relationship of contract costing and tax determination is un- 
fortunate because the normal desire to reduce or minimize taxes may 
be expected to result in the payment of higher prices on defense 
goods procured by techniques in which costs are a principal factor in 
determining prices. For example, the profit sharing bonus, used by 
an increasing number of corporate taxpayers, not only has the effect 
of reducing tax payments but of increasing contract costs. Substan- 
tial amounts of profits are divided among participating employees 
and then charged back to the Government again as a contract cost. 
In this connection it should be noted that most sales between private 
persons or corporations occur under the condition of competition 
and that the cost of the seller’s profit sharing bonus is a charge against 
surplus or amounts available for distribution as dividends rather than 
an increased cost to the buyer. Also, other “normal costs of doing 
business” may be inflated because of tax considerations and are even- 
tually paid in whole or in part by the Government in contract prices. 
That there is no simple solution to this problem seems clear. When a 
contractor’s sales to the Government are only a small percent of its 
total sales, the fact that it has a profit-sharing plan cannot be said to 
prejudice the Government. But where the Government sales of a 
business are substantial, it may be that the very fact that the Gov- 
ernment is a customer has brought about the decision to adopt a 
profit sharing bonus plan. Recognition of the different purposes 
served by, and motivations concerning, product cost accounting and 
tax accounting should be helpful in resisting attempts to equate de- 
ductibility with allowability. 


IV. AppricaBiLiry oF Proposep Contract Cost PrincipLes—Part 1 


The contract cost principles proposed recently by the Department 


15 Renegotiation Act of 1951, 65 Stat. 7 (1951), 50 U.S.C. $$ 1211-1233 (1952). 
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of Defense have varying applicability to different contract forms. 
Part I of the cost principles states that in all contracts described in 
ASPR 15-200, that is, supply, service, and research and development 
contracts, other than (1) such contracts with educational or other 
nonprofit institutions, (2) construction contracts and contracts for 
architect-engineering services related to construction, and (3) facili- 
ties contracts and clauses in supply or service contracts providing for 
the furnishing of facilities, ASPR, Section XV, Part 2, shall 


(i) be incorporated by reference so as to provide the contractual 
basis for ascertaining— 
(A) reimbursable costs under cost reimbursement type con- 
tracts and the cost-reimbursement portion of time and materials 
contracts, and 
(B) costs which will be allowed by the contracting officer in 
unilaterally determining the amount due the contractor under 
a fixed-price type contract terminated for the convenience of 


the Government or a terminated cost-reimbursement type con- 
tract. 


The same cost principles serve as the basis for 


(A) the development and submission of cost data and price 
analyses by contractors and prospective contractors in support 
of pricing, repricing, negotiated overhead rates, requests for 
progress payments, and termination settlement proposals; 
(B) the evaluation of cost information by contracting officers 
in the negotiation and administration of contracts, whenever 
such information becomes a factor in pricing, repricing, estab- 
lishing overhead rates, disposing of requests for progress pay- 
ments, or settlement of termination claims by agreement; 
'(C) the resolution of questions of acceptability of specific items 
of cost in retrospective pricing; 
(D) audit reports prepared by audit agencies in their advisory 
capacity of providing accounting information; and 
(iii) serve as a guide for the resolution of questions of acceptability 
of specific items of costs in forward pricing when such costs have 
become an issue. 


From the foregoing it may be concluded that the proposed cost 
principles are obligatory in some instances and mere guidelines in 
others. Although Government cost principles will not bind a con- 
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tractor unless included in a contract, there is no reason why these 
principles should not be contractually binding when a contract exists. 
To the extent that they are not, cost advantages may exist between 
different types of contract forms. For example, a contract providing 
for price revision may be preferred to one requiring reimbursement 
of costs plus a profit because greater leeway is afforded in determining 
price. If both cost elements and profit are variables, a premium is 
placed on the ability and bargaining position of negotiators greater 
than that necessary where costs are largely predetermined as to their 
acceptability or unacceptability. 

It should also be observed that the precise meaning of the words 
“serve as the basis for” is not clear. Since this clause is applicable to 
situations where a contract exists and a contractor submits cost data, 
it may be contended that the cost standards discussed subsequently in 
Part 2 of the proposed cost principles must be applied not only by the 
Government but by the contractors. Supporting this view is the fact 
that in retrospective pricing Part 2 “shall serve as the basis for the 
development and evaluation of cost data, and in any event for the 
resolution of questions of acceptability of costs.” However, it can 


also be argued that the clause means something less than incorporation 
by reference and that different language was deliberately used to 
permit the use of cost principles other than those set forth in Part 2. 
Whatever may have been intended, it is believed that an ambiguity 
exists which should be clarified. 


As regards the use of Part 2 in forward pricing, generalities and 
flexible words have been used to an extent that the contribution of 
the proposed cost principles to fair pricing is questionable. If a pro- 
curement is such that a firm fixed price fair to both contracting parties 
can be negotiated, it is likely that competition exists and costs are not 
necessarily the principal pricing factor. On the other hand, if a con- 
tract provides for periodic or intermediate forward price revision, it 
is probable that the element of competition, in whole or in part, is 
lacking. Assuming that the prudent business manager will attempt to 
make the greatest possible profit, his reliance on costs will vary de- 
pending upon how this will affect the final price. Intangibles such 
as “efficiency, economy and ingenuity,” which have clear meaning 
only when comparisons are available, are recognized as pricing factors. 
However, it is suggested that the apparent downgrading of historical 
and estimated costs when competition is absent is an unwise de-em- 
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phasis and that when the question of acceptability of a specific item 
of cost becomes an issue, Part 2 should serve as something more than 
a guide for the resolution of the issue. 

Finally, it is observed that Part 1 of the proposed cost principles 
actually treats of matters other than applicability. A substantial por- 
tion of this part is devoted to the use of cost principles. This in- 
evitably includes pricing policy considerations which contribute little 
to a determination of the rights of the contracting parties. While in 
a particular case it is appropriate to define costs, misunderstandings 
are certain to result from the inclusion of general statements. Some 
of the language used in the discussion of forward pricing is question- 
able because it seems to constitute guidance to Government contract- 
ing officers in the pricing policy area rather than a statement of a 
meeting of minds concerning this matter. The following sentences 
are particularly subject to this observation: 


. .. The contracting officer must consider all the factors affecting 
the reasonableness of the total proposed price, such as the technical, 
production or financial risk assumed, the complexity of work, the 
extent of competitive pricing, and the contractor’s record for ef- 


ficiency, economy and ingenuity, as well as available cost estimate. 
He must be free to bargain for a total price which equitably dis- 
tributes the risks between the contractor and the Government and 
provides incentives for efficiency and cost reduction. . . . 


V. Proposep Cost PRINCIPLES AND STANDARDS—ParT 2 


Total cost of a contract is defined as the sum of the allowable 
direct and indirect costs allocable to the contract, incurred or to be 
incurred, less any allocable credits. In ascertaining what constitutes 
costs, any generally accepted method of determining or estimating 
costs that is equitable under the circumstances may be used, including 
standard costs properly adjusted for applicable variances. 

The fact that a given cost element is determined in amount by the 
contractor for costing purposes does not necessarily mean that it will 
be allowed under the contract. In determining allowability, the fac- 
tors to be considered include (1) reasonableness, (2) allocability, 
(3) application of those generally accepted accounting principles and 
practices appropriate to the particular circumstances, (4) significant 
deviations from the established practices of the contractor which 
would substantially increase the contract costs and (5) any limitations 
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or exclusions set forth in ASPR, Section XV, Part 2, or otherwise 
included in the contract as to types or amounts of cost items. 


There are relatively few disputes between contractors and the 
Government concerning the nature of items that constitute cost. 
Principal areas of disagreement relate to the reasonableness of alloca- 
tion of cost elements commonly referred to as indirect. As to these, 
generally accepted accounting principles and practices must be relied 
upon to determine amounts appropriate for reimbursement or con- 
sideration in negotiations. The difficulty is that “generally accepted 
accounting principles and practices” do not comprise a body of un- 
changing rules which all are bound to accept. It may even be that 
numerous alternative methods are in common use. The following 
quotations indicate the quicksand underlying the words “generally 
accepted:” 


Accounting principles are constantly evolving, being influenced by 
business practices; the needs of statement users, legislation and Gov- 
ernmental regulation; the opinions and actions of stockholders, credi- 
tors, labor unions, and management, and the logical reasoning of 
accountants. 


Accounting is not composed of a set of rules which prescribe the 
“one way” that things can be done. For example, there are several 
methods of computing depreciation. The accountant should seek 
to apply the method best suited to each particular case, and it 
is of prime importance that the method selected be applied con- 
sistently year after year. If the accountant continually changed 
the method of accounting for certain assets or expenses, each method 
might be acceptable but successive periodical financial statements 
would not be comparable.* 


From the foregoing it is clear that there is no single accounting 
system. Accounting is fitted to operating needs. From the con- 
tractor’s standpoint, the accounting system or method which results 
in the determination of the greatest amount for a given cost element 
has obvious advantage. Conversely, the system or method producing 
the lowest amount will be preferred by the Government. Differences 
between the contracting parties should be settled on the basis of 
negotiation. Generally, accepted accounting principles may be re- 


16 FINNEY AND MILLER, PRINCIPLES OF ACCOUNTING 356, 359 (5th ed. 1957). 
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lied on, therefore, only to narrow differences which arise and not to 
settle them. 

The proposed cost principles indicate that the reasonableness of a 
cost element will aid in determining its allowability. Reasonableness 
is defined as follows: “A cost is reasonable if, in its nature or amount, 
it does not exceed that which would be incurred by an ordinarily 
prudent person in the conduct of competitive business.” However, 
what is reasonable depends upon the point of view of the person ex- 
ercising the responsibility of passing judgment. As applied to Gov- 
ernment contracts this concept will not be of great help in assuring 
fair pricing because it is believed to assume that the ordinarily prudent 
person, as a contractor, has public responsibilities which the law has 
defined. Also, because every Government contractor must be de- 
termined to be reliable and competent before receiving a contract, the 
Government will be in a difficult position to prove the unreasonable 
nature of costs incurred by him. 

The difficulty facing the Government in attempting to show the 
unreasonableness of incurred costs is demonstrated by a dispute case 
involving the Donald Glove Company." In that case the contractor 
submitted the cutting of trigger-finger gloves to subcontractors. The 
latter kept no cutting records showing the amount of material that 
actually went into each glove. Appellant accounted for material used 
by deducting the amount returned as excess from the amount pur- 
chased. The Government contracting agent took the view that as 
there were no cutting records, appellant lacked control of the ma- 
terial and it was necessary to establish some principle as a guide. 
Adopting what he called experienced and realistic usages in the glove 
industry, which included margin for wastage, spoilage and inac- 
curaci¢s, he concluded that appellant had used an excessive amount of 
ane of some 7,695.52 square feet, at a cost of $6,156.42, to which 
he added $251.28 as excess thread. He deducted the sum of these 


amounts from the amount claimed as direct material cost by the con- 
tractor. The Armed Services Board of Contract Appeals disposed 
of this materials cost issue as follows: 


We are having some difficulty appreciating the Government’s 
theory, on this item, especially in view of the fact that the trigger- 
finger glove was not a common market product. It could not be 
classed as founded upon a pattern the generalities of which were 


17 57-1 BCA 3913, ASBCA No, 3247 (1957). 
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well known and used on the glove manufacturing market. Thus to 
say that results could be estimated upon experienced and realistic 
usages is, to say the least, uncertain as a generality. As the Gov- 
ernment is seeking to defeat part of appellant’s claim upon a basis 
of inefficiency in performance, it would seem advisable that proof 
of that inefficiency should be founded upon something more than a 
possible but questionably accurate, mathematical formula. To call a 
process of calculation an experienced and realistic approach, rather 
implies the idea of something well known by reason of the wide 
extent of its use. We fail to find any support to such a conclusion 
in this record. Furthermore, we find no requirement of a cutting 
record for checking upon the material actually required for each 
glove.’* 


The Donald Glove Company case is interesting for a number of 
reasons. First, the trigger-finger glove was found not to be a common 
market product and comparisons with other glove contracts and ma- 
terials requirements to be inapt. The effect of these conclusions was 
to approve the contractor’s claim in this respect because the Govern- 
ment had failed to carry the burden of proving it unreasonable. In 
the writer’s opinion the Government had presented enough evidence 
to shift back to the contractor the burden of going forward with evi- 
dence to establish the reasonableness of his claim. But the contractor 
was required to do nothing but show the incurrence of costs. Second, 
the Board did not consider that the omission of the contractor to 
check upon the material going into each glove, conceding there was 
no contractual requirement that it do so, evidenced a lack of care or 
prudence on its part such as would warrant reconsideration of the 
amount proposed as profit. Third, the meaning and desirability of 
the following consideration contained in the proposed cost principles 
for determining the reasonableness of a given cost, already mentioned 
above, is placed in issue: “the action that a prudent businessman 
would take in the circumstances, considering his responsibilities to 
the owners of the business, his employees, his customers, the Gov- 
ernment and the public at large.” As regards management’s “public 
responsibility,” it has been said that “a free enterprise economy can 
be distorted badly and its functioning impaired seriously if decisions 
are made by persons who regard themselves as self-appointed public 


18 Id. at 3916. 
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utility commission officials. Management’s function, within the 
framework of our economic system, is to pursue maximum profit.” 

What constitutes cost is seldom an issue between the Government 
and its contractors. However, a recent case, ACF Brill Motors Com- 
pany, presents the question of the acceptability for price redetermina- 
tion purposes of costs incurred and anticipated respecting state un- 
employment compensation taxes.”® In that case the contractor con- 
tended at the time of price redetermination that its unemployment 
compensation taxes were and would continue to be increased because 
of work performed under its contract. The Armed Services Board 
of Contract Appeals concluded that in redetermining the contract 
price, consideration should be given to the excess taxes the contractor 
paid by reason of the Government contract but that no consideration 
may be given to excess payments to be made in the future because 
payment thereof is dependent upon contingencies. However, since 
the record did not show the precise amount of excess taxes paid, con- 
sideration of this item was given in determining the amount of profit 
to be included in the price. 

The Brill case, mentioned in the preceding paragraph, merits com- 
ment for two reasons. First, in view of the fact that the cost in- 
volved was not susceptible of reasonably accurate determination, it 
became allowable, in effect, as profit. The contractor recovered even 
though he could not sustain the burden of proving his claim in any 
particular amount. It is noted that the proposed cost principles ap- 
pear to accept unemployment insurance payments as allowable costs. 
Second, it seems to the writer that if increased unemployment insur- 
ance payments are to be a proper charge to the Government, reduced 
payments should be a credit. In this connection it may be observed 
that the existence of a particular Government contract may operate 
to prevent an employee layoff which might otherwise have occurred. 
Unemployment insurance payments are generally payable periodically 
based on employment experience over a period; therefore the ques- 
tion of a net charge or credit to the Government can be answered 
only by analysis of the entire employment period concerned. Since 
precise ascertainment of both charges and credits is impossible, it is 


19 Oxenfeldt, supra note 1, at 20. 

2057-1 BCA 3218, ASBCA No. 2470 (1957). See also Houdaille Industries v. 
United States, 151 F. Supp. 298 (1957), where the ‘court held that, pursuant to the 
express terms of the cost-plus-a-fixed-fee contract there involved, the contractor should 
recover for higher state unemployment taxes resulting from experience under the 
completed contract. 
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believed that contract cost principles should provide either for the 
non-recognition of both on the theory that the two will generally 
offset each other, or that such costs are general costs of the contrac- 
tor’s organization which may be considered in determining profit to 
the extent that they are not in substantial balance after evaluation of 
all of the contractor’s government business for the period concerned. 

A cost-plus-a-fixed-fee contractor’s right generally to reimburse- 
ment for required Pennsylvania Capital Stock Tax” payments would 
ordinarily not be questioned. However, this right was denied in 
Pressed Steel Car Company, Inc., v. The United States,” which is in- 
teresting because of its unusual facts and because of the way it il- 
lustrates the interrelationship between the concepts of allowability 
and allocability. In that case the contractor, Pressed Steel Car Com- 
pany, Inc., was a Pennsylvania corporation, with its executive offices 
in Pittsburgh and two manufacturing plants, one in Pennsylvania 
and one in Illinois. The contract involved contemplated performance 
in, and was in fact performed in, the plaintiff’s Illinois plant. Con- 
cerning the contract itself, the court stated: “It contained voluminous 
provisions as to what costs should, and what should not, be reim- 
bursable by the Government. None of the provisions, affirmative or 
negative, was plainly applicable to the Pennsylvania Capital Stock 
Tax here in question. Our task is, then, to construe such particular 
provisions as were written in the contract, and the contract as a 
whole, to determine whether the tax was reimbursable.” ** 

Pertinent provisions of the Pressed Steel Car Company contract re- 
lating to reimbursement were: (1) under the heading “General rule” 
—“the proper proportion of any indirect costs (including therein a 
reasonable proportion of management expenses) incident to and 
necessary for the performance of this contract;” (2) under the head- 
ing “Expenses of distribution, servicing and administration,” inter alia 
—the cost of “the general administration of the business such as” a list 
of varied kinds of expenses, one item of the list being “other ex- 
penses;” and (3) a clause providing for the allocation of administra- 
tive expenses in the proportion which the direct cost of the contract 
work bears to the direct cost of all of the contractor’s work. The 
court referred to these’ provisions as “orthodox provisions for cost ac- 


21 Purpon’s Penn. Srat. tit. 72, c.2, $§ 1871-1903 (1949). 


22157 F. Supp. 950, petition for cert. filed. 26 U.S.L. Weex 3305 (U.S. April 15, 
1958) (No. 923). 


28 Td. at 2. 
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counting.” The Pennsylvania Capital Stock Tax was described as 
being based primarily upon the value, not of the corporation’s assets, 
but of its capital stock. “That value,” the court said, “is its selling 
price at the end of the tax year, provided that such value is not less 
than its average selling price during the year, not less than the value 
which it should have had in view of its earnings for the year, and not 
less than the stock value indicated by the intrinsic value of its tangible 
property and assets, its good will, its franchises and privileges ‘as in- 
dicated by the material results of their exercise’ taking into account 
also the amount of the corporation’s indebtedness.” 

The court found that the tax paid by the plaintiff was based roughly 
upon that part of the market value of the corporation’s stock which 
was created by the profits made by the operations of the corporation’s 
plant in Pennsylvania and the value of the corporation’s assets in 
Pennsylvania and that the plaintiff’s Illinois operation did not enter 
into the computation of the tax. In a unanimous decision the court 
stated: 


The Pennsylvania plant of the plaintiff, and the profits made by the 
operation of that plant, and money or securities owned by the 
plaintiff in Pennsylvania had no relation to the performance of the 
plaintiff's contract with the Government, or the cost of that per- 
formance. It is not conceivable that if the parties, in negotiating the 
terms of the contract, had put their minds upon the question which 
faces us here, and had analyzed the nature and operation of the 
Pennsylvania Capital Stock Tax, they would have agreed that it 
should be a reimbursable cost of the performance of the Illinois 
contract. The language of the contract is, at best, barely sus- 
ceptible of an interpretation which would include this tax as a 
reimbursable cost. We should not so interpret it as to make a 
contract for the parties which, we are satisfied, they would not 
knowingly have made for themselves. 


The plaintiff urged that the Pennsylvania Capital Stock Tax was in’ 
the nature of a franchise tax, the payment of which was necessary 
to preserve the plaintiff’s corporate existence. However, the court 
stated that the tax is a tax upon the property and assets of the cor- 
poration, although the value of the capital and assets is arrived at by 
ascertaining the value of the capital stock. | 


24 Ibid. 
25 Id. at 3. 











580 THE GEORGE WASHINGTON LAW REVIEW 


The Pressed Steel Car Company case apparently does not preclude 
the allowability generally of the Pennsylvania Capital Stock Tax as 
a contract cost. Had the Government’s contract been performed in 
Pennsylvania, the tax would seem to have been reimbursable. The 
case illustrates the fact that a particular cost element must be allow- 
able generally as well as allocable particularly to be reimbursable. Its 
significance is that a contractual provision calling for reimbursement 
of “the proper proportion of any indirect costs (including therein a 
reasonable proportion of management expenses) incident to and neces- 
sary for the performance of this contract” will not necessarily be 
construed, in the absence of more specific provision, to require reim- 
bursement of all expenses necessary to the maintenance of a contrac- 
tor’s organization. Apparently the court believes that the considera- 
tion for at least some of these rests in the fixed fee paid to the con- 
tractor when the relationship between the cost element and the per- 
formance contracted for is as remote as it was in the Pressed Steel 
Car Company case. This raises the question of what is meant by the 
fixed-fee in a cost-type contract and the profit element of a fixed- 
price contract. Considering that pricing is the objective, will it 
suffice the Government to study costs without at the same time 
analyzing and reviewing profits? 

As has already been observed, indirect costs and their allocation to 
government contracts are the cause of many more disputes between 
the Government and contractors than are direct costs. Since a direct 
cost is defined as any cost incurred or to be incurred solely for the 
benefit of a single cost objective, its charge to the particular contract 
concerned is not difficult. However, the charging of indirect costs, 
which are those incurred or to be incurred for the benefit of more 
than one cost objective, is a far more complex matter because their 
distribution or allocation to the several classes of work involved 
must, to an extent, be arbitrary. Stating, as the proposed cost prin- 
ciples do, that the allocation method used “shall be in accord with 
those generally accepted accounting principles which are applicable 
in the circumstances” may be as specific as it is possible to be. How- 
ever, providing that the contractor’s established practices shall be ac- 
ceptable, if in accord with such generally accepted accounting prin- 
ciples, will have the effect of requiring the Government to accept 
contractors’ claims merely because they are based on an established 
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accounting praccce.”* As we have seen, established accounting 
practices may have been originally instituted to serve purposes other 
than accounting for costs on government contracts and their use for 
the latter purpose may be unreasonable or inequitable. Although 
the cost principles provide that the contractor’s methods may require 
reexamination when any substantial difference occurs between the 
cost patterns of work under the contract and other work of the con- 
tractor or when other significant changes occur in the contractor’s 
operation, discretion by government representatives is circumscribed 
by the words “substantial” and “significant.” Acceptance of the 
contractor’s allocation method should always be subject to evalua- 
tion and his claim based thereon subject to review and adjustment 
or negotiation, where appropriate. 


VI. ConcLusIon 


Commercial pricing in our economy occurs under the condition of 
competition. This condition is the control which assures fair prices 
to the consumer. When competition is lacking or limited, there is 
little reason to expect (and experience is the proof of this) that fair 
prices will result. 

A substantial portion of government procurement consists of sup- 
plies and services produced and performed where the competition 
characterizing commercial pricing is wholly or partially absent. 
Therefore, techniques must be devised to assure reasonable pricing. 
They must relate not only to profits but to costs, since both of these 
affect prices. Contract cost principles should be utilized whenever 
true competition does not exist. Their use should not depend on 
the particular contract form which may be used; rather, the contract 


26 See Joseph Lerner & Son, Inc., 57-1 BCA 4081, 4083, ASBCA No. 3471 (1957). 
In this case the Government contracting officer would allow no more than $23,426.45 
for Engineering and Shop Expense—Factory Burden. The contractor’s cost submis- 
sion showed a factory burden pool of $90,536 which it allocated on a direct labor dol- 
lars’ ratio of 50.6 per cent. The Government reduced the pool to $71,069 and sub- 
stituted originally a direct labor hours’ ratio. The Government finally split the pool 
and applied the direct labor dollars’ method to one portion of the pool and the direct 
labor hours’ method to the other portion. This split method produced the $23,426.45 
which the Government allowed. The Government did not argue that the contractor’s 
direct labor dollars’ ratio of 50.6 per cent was unreasonable but merely asserted its 
method, using a split pool, was more equitable. The Armed Services Board of Con- 
tract Appeals stated that there was no evidence as to whether the contractor’s method, 
using direct labor dollars, was a departure from its regular accounting practice. On 
the record before them, the Board concluded that the contractor’s direct labor dollars’ 
method should have been accepted. The Board did not discuss the Government’s con- 
tention that its allocation method was more equitable. 
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form should follow from determination as to whether or not com- 
petition is present. Accordingly, it is proper that the same contract 
cost principles as are applied to cost-type contracts should be applied 
to redeterminable fixed-price contracts. Differences in pricing should 
relate to risks assumed and be attributable to differences in profits. 
For this reason the extension of government contract cost principles 
to flexible fixed-price contracts should not be delayed. 

The contract cost principles recently proposed by the Department 
of Defense, or as they may be modified, will not resolve all problems 
which will arise between the Government and its suppliers; however, 
they will reduce the number of some issues and by narrowing dif- 
ferences in others make their resolution easier. Deductibility for tax 
purposes does not necessarily require allowability for contract costing 
purposes, since policies demanded by the public interest relating to 
the taxing and procurement processes are different. Nor does the 
fact that an accounting system has been in long use and is generally 
accepted mean that the costing pursuant thereto of a government con- 
tract will necessarily be reasonable. Accounting is an ever evolving 
science and accounting systems are designed to meet particular needs. 
The continuing evaluation of accounting data is a control which mod- 
ern management demands of itself and which the Government should 
practice. It is only through this analysis that the protection of the 
public interest will be assured. 





AUTHORIZATION OR CONSENT TO INFRINGE 
PATENTS IN PRODUCTION FOR THE 
GOVERNMENT 


John TeSelle* 
I. INTRODUCTION 


Historically and under common law a Government contractor was 
subject to the same actions and penalties for the infringement of 
United States patents on work produced under a Government con- 
tract as in his commercial production. However, by statute a Gov- 
ernment contractor may now, to the extent authorized or consented 
to by the Government, openly and with complete immunity, in- 
fringe any United States patent in production for the Government. 
Neither an action for damages nor an injunction will lie against such 
infringer, the patent owner being required to look to the Govern- 
ment for redress. When a United States patent is infringed in pro- 
duction for the Government, the rights, liabilities and remedies of 
the patent owner, the contractor and the Government, for reasons 
which will be developed below, turn initially on a determination of 
whether the infringement occurred with the authorization or consent 
of the Government. Whether such authorization or consent is pres- 
ent is not always readily discernible. Recourse must be had in many 
cases to the history and development of the present day statute (still 
referred to by many patent attorneys as the “Act of 1910”), its in- 
terpretation by the courts, and a knowledge of the Government’s 
standard contract provisions on this subject. 


II. EvoLuTion or THE Law 


A. Sovereign Immunity Under Common Law. 


The intent of the writers of the Constitution in providing for the 


*Member of the Florida and District of Columbia Bars. B.M.E. 1947, University 
of Florida; LL.B. 1951, University of Pennsylvania; LL.M. 1957, George Washington 
University; Major, United States Army, Patents Division, Office of The Judge 
Advocate General, Department of the Army. 

This article is an expression of the author’s personal views, and does not necessarily 
represent in any way the official policy of the Department of the Army or the Office 
of The Judge Advocate General. 
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granting of patents’ appears to have been to grant to an inventor the 
exclusive right to his discovery in return for the disclosure of his 
invention to the public. Once the patent has been granted, this right 
is vested in the patent owner for a limited period. Indeed, it has been 
said by the United States Supreme Court in an early case? that even 
the repeal of all patent laws would not impair the right of property 
then existing in a patentee. The grant of a patent is thus not a matter 
of grace and favor as it was once thought to be in England,* but a 
right exclusive in the patentee even as against the Government. The 
Supreme Court stated in other early cases* that the Government can- 
not make use of a patented invention any more than can a private 
individual, unless it obtains a license under the patent or compensates 
the inventor for its use. 

Thus, for many years, whenever the United States Government 
made use of a patented invention without license from the patent 
owner, the Government became a tortious infringer liable to the 
patent owner. However, the Government refused to be sued for 
patent infringement without its consent under its immunity as a 
sovereign,” leaving no forum for the patent owner to enforce his 
right other than through a special bill in Congress. This procedure 
was satisfactory to neither the patent owner nor Congress. The 
owner of a patent infringed by the Government thus had a right 
without a remedy. 

This situation caused wronged patent owners to sue Government 
employees who were actually committing acts of infringement. At 
first this procedure was successful, and the Supreme Court held that 
“public employment is no defense to the employee for having con- 
verted the private property of another to the public use without his 
consent and without just compensation.” ° 

Later, however, the Supreme Court overruled its earlier holding 
and held that such an employee was only acting as an agent for the 


1U.S. Const., art. I, § 8: 


The Congress shall have Power . . . To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the ex- 
clusive Right to their respective Writings and Discoveries. 


2 McClurg v. Kingsland, 42 U.S. (1 How.) 202 (1843). 

3 For a brief resume of the early English history on which our patent system is 
based, see 1 WALKER, Patents § 1-6 (Deller’s ed., 1937). 

4 United States v. Burns, 79 U.S. (12 Wall.) 246 (1870) ; a v. Campbell, 104 
U.S. 356 (1881) ; United States v. Palmer, 128 U.S. 262 (1888 

5 Pitcher’s Case, 1 Ct. Cl. 7 (1853). 

6 Cammeyer v. Newton, 94 U.S. 225, 234 (1876). 
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Government and the Government’s immunity from suit ran to the 
agent.” The Court recognized that the patent owner was thereby 
left without a remedy, and placed the responsibility upon Congress 


to correct this situation.® 


B. Act of 1910. 


The 60th Congress in its closing days in 1909 provided for the 
needed relief in a bill which passed both the House and the Senate, 
but which did not become law due to failure of the President to sign 
it. The next Congress re-enacted into law substantially the same bill.® 
In its report,*® the House Committee on Patents deplored the then 
existing conditions and stated that the failure of the Government to 
provide any remedy to wronged patent owners constituted a taking 
of property without due process of law™ in violation of the fifth 
amendment of the Constitution. 


7 James v. Campbell, 104 U.S. 356, 359 (1881). 
“The course adopted in the Present case, of instituting an action against a public 
officer, who acts only for and in behalf of the government, is open to serious objections. 
We doubt very much whether such an action can be sustained. It is substantially a 
suit against the United States itself, which cannot be maintained under the guise of 
a suit against its officers and agents except in the manner provided law.” oOat cf. 
Belknap v. Schild, 161 U.S. 10 (1895) (dictum) ; Towle y. Ross, F. Supp. 125, 
127, 45 U.S.P.Q. 143, 145 (D.C. Org. 1940). “The ‘position of defendants as employees 
of the United States cannot protect them from the award of damages. The immunity 
of the sovereign cannot in a republic immunize its agents also. The acts were done 
for the benefit of the government by the employees thereof.” 

8 See Carr v. United States, 98 U.S. 433, 437 (1878), cited with approval in James 
v. Campbell, ibid. 


® Act of June 25, 1910, c. 423, 36 Srar. 851: 


That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used by the United States without license of the 
owner thereof or lawful right to use the same, such owner may recover reason- 
able compensation for such use by suit in the Court of Claims: Provided, how- 
ever, That said Court of Claims shall not entertain a suit or reward compensation 
under the provisions of this Act where the claim for compensation is based on 
the use by the United States of any article heretofore owned, leased, used by, or 
in the possession of the United States: Provided further, That in any such suit 
the United States may avail itself of any and all defenses, general or special, 
which might be pleaded by a defendant in any action for infringement, as set 
forth in Title Sixty of the Revised Statutes, or otherwise: And provided 
further, That the benefits of this Act shall not inure to any patentee, who, 
when he makes such claim is in the employment or service of the Government 
of the United States; or the assignee of any such patentee; nor shall this Act 
apply to any device discovered or invented by such employee during the time 
of his employment or service. 


10H. R. Rep. No. 1288, 61st Cong., 2d Sess. (1910). 

11“The United States cannot be sued except where it has consented thereto by 
statute, and unless this or some similar bill shall be passed the owners of patents will 
continue to be the only persons who are outside the protection of the fifth amendment 
to the Constitution. . 

“In no civilized country, so far as the committee is informed, Fu Russia and 
the United States, can the Government appropriate an invention . . at 2. 
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The Court of Claims was specified as the forum in which all actions 
authorized by the act must be brought. This was due in part to the 
fact that this court was the forum in which suits against the United 
States based on express and implied contracts were tried. In these 
cases the Court of Claims had done an outstanding job of handling 
the patent questions which had arisen.” It is important to note, how- 
ever, that the patent owner’s remedy was for reasonable compensa- 
tien only; nothing in the act provided for the enjoining of infringe- 
ment by the Government. 

Shortly after its enactment in 1910, the Supreme Court had oc- 
casion to pass upon the act in the case of Crozier v. Krupp. In that 
case the patentee Krupp specifically disclaimed any right to damages 
but sued only to enjoin Crozier, Chief of Ordnance of the United 
States Army, from causing the manufacture of Krupp’s patented 
field gun in United States arsenals. The Court stated that the act 
made full and adequate provisions for the Government to obtain a 
license under patents through the exercise of its right of eminent 
domain,** and refused to enjoin the exercise of the right in this case.”® 
This ruling seems to have dispelled any uncertainty concerning the 
construction of the act until 1918. 


C. Amendment of 1918. 


At the height of World War I the Supreme Court handed down 
its decision in Cramp @ Sons v. Curtis Turbine Co.* The Turbine 
Co. sued the Cramp Co. to recover damages and profits accruing 
from the infringement of certain of its patents. The infringement 


12 E.g. McKeever’s Case, 14 Ct. Cl. 396 (1878), aff'd without opinion, 18 Ct. Cl. 
757 (1882), suit to recover an implied license fee in which the validity of a patent 
was in issue; Davis v. United States, 23 Ct. Cl. 329 (1888), suit by a Government 
employee for the payment of royalties; Berdan Fire-Arms Mfg. Co. v. United States, 
26 Ct. Cl. 48 (1890), aff'd 156 U.S. 552 (1895), 30 Ct. Cl. 491 (1895), suit to recover 
on an implied contract for use of a patented invention. The Court of Claims had also 
heard patent cases referred to it by joint resolution of Congress, e.g. Hubbell’s Case, 
5 Ct. Cl. 1 (1869), a motion to transmit a certified copy of the case, including the 
evidence taken therein to the Supreme Court was denied, 6 Ct. Cl. 53 (1870). 

13 224 U.S. 290 (1911). 


14 This construction of the act is consistent with a denial of injunctive relief and 
the limitation on recovery to reasonable compensation for the infringing use of the 
patented invention. ; 

15“... [C}learly under the circumstances now existing, that is, the acquiring by 
the Government under the right of eminent domain, as the result of the statute of 
1910, of a license to use the patented inventions in question, there could be no possible 
right to award at the end of a trial the permanent injunction to which the issue in 
the case was confined. .. .” Crozier v. Krupp, 224 U.S. 290, 308 (1911). 


16 246 U.S. 28 (1918). 
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had occurred in the performance of a Government contract wherein 
the Cramp Co. had agreed to build destroyers for the Navy in ac- 
cordance with Navy specifications. The contract, however, con- 
tained a “save harmless” patent clause." The issue in this case was 
limited to whether a private contractor, infringing a valid patent in 
production for the Government, came within the purview of the 
Act of 1910.’* In resolving this issue the Court distinguished Crozier 
v. Krupp (in that case the manufacturing process was conducted by 
the Government in a United States arsenal) and held that the pro- 


visions of the Act of 1910 did not extend to a Government con- 
tractor. 

Almost immediately after the Supreme Court announced its de- 
cision in the Cramp case, the Acting Secretary of the Navy, Frank- 
lin D. Roosevelt, dispatched a letter to the Chairman of the Com- 
mittee on Naval Affairs of the Senate requesting amendment of the 
Act of 1910 to make its provisions applicable to Government pro- 
duction by private contractors.”® 


17 Id. at 35, n. 2: 


PATENTS. The party of the first part, in consideration of the premises, 
hereby covenants and agrees to hold and save the United States harmless from 
and against all and every demand or demands of any nature or kind for or on 
account of the adoption of any plan, model, design or suggestion, or for or on 
account of the use of any patented invention, article, or appliance that has 
been or may be adopted or used in or about the construction of said vessel, or 
any part thereof, under this contract, and to protect and discharge the Govern- 
ment from all liability on account thereof, or on account of the use thereof, 
by proper releases from patentees, and by bond if required, or otherwise, and 
to the satisfaction of the Secretary of the Navy. 


18 Jd. at 37: 


The single question is, did the provisions of the Act of 1910 operate without 
more to confer upon the United States a license to use the patents of the Turbine 
Companies; and if so, was the Cramp Company as a contractor authorized to 
avail itself of the license by using the patent rights of the Turbine Companies 
without their consent ? 


19 The letter, which is reproduced at 296 Fed. 718, 720, 721 (S.D. Ala. 1924), is 
as follows: 


Navy Department, Washington, April 20, 1918. 

My Dear Susie Tillman: This department is confronted with a difficult 
situation as the result of a recent decision by the Supreme Court affecting the 
government’s rights as to the manufacture and use of patented inventions, and 
it seems necessary that amendment be made of the Act oe June 25, 1910, entitled 
‘An act to provide additional protection for the owners of patents of the 
United States, and for other purposes.’ The case in which the court’s decision 
was rendered is that of William Cramp & Son’s Ship and Engine Buildi Co., 
Petitioner, vy. International Curtis Marine Turbine Co. and Curtis Marine 
Turbine Co. of the United States, and the decision is, in effect, so far as it is of 
importance here, that a contractor for the manufacture of a patented article for 
the government is not exempt, unless he is only a contributory infringer, from in- 
junction and other interference through litigation by the patentee. 
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So urgent was felt to be the wartime need for the proposed 
amendment that it was tacked onto a naval appropriation bill and 
was vigorously supported in Congress due to its avowed purpose of 
preventing injunctive interference with Government work conducted 
by private contractors. Congress enacted the amendment, and it 
became law on July 1, 1918.7" 


A prior decision of the Supreme Court, that in the case of Crozier v. Krupp, 
had been interpreted as having the opposite meaning, and the department was 
able up to the time of the later decision, on March 4 last, to proceed satis- 
factorily with the procuring of such patented articles as it needed, leaving the 
matter of compensation to patentees for adjustment by direct agreement, or if 
necessary, by resort to the Court of Claims under the above-mentioned act of 
1910. Now, however, manufacturers are exposed to expensive litigation, involving 
the possibilities of prohibitive injunction payment of royalties, rendering of 
accounts, and payment of punitive damages, and they are reluctant to take con- 
tracts that may bring such severe consequences. The situation promised serious 
disadvantage to the public interests, and in order that vital activities of this 
department may not be restricted unduly at this time, and also with a view of 
enabling dissatisfied patentees to obtain just and adequate compensation in all 
cases conformably to the declared purpose of said act, I have the honor to 
request that the act be amended by the insertion of a proper provision therefor 
in the pending naval appropriation bill. 

The changes desired are shown in the accompanying draft of provisions, 
which would, if inserted in the naval bill, accomplish the desired result satis- 
factorily to the department, and favorable consideration of this matter is 
urgently requested. 

Sincerely yours, Franklin D. Roosevelt, Acting Secretary. 
Hon. Benjamin R. Tillman, 

Chairman Committee on Naval Affairs, United States Senate. 


20 Statement to the House by Mr. Padgett, 57 Conc. Rec. 7961 (1918) : 


This is an amendment of the patent law, and, generally speaking, it would not 
be appropriate on the naval appropriation bill. It makes only a slight change in 
the existing law, but the urgency and necessity of it was such that the Senate 
deemed it proper to place it on the bill. It is strongly recommended in a letter 
from the Acting Secretary of the Navy, Mr. Roosevelt ... Now the only change 
that is made [in the existing law] is to provide that the private contractor, who 
is doing the government work under contract with the government, shall be 
placed on the same basis, and shall bring suit against the government of the 
United States to recover certain compensation from the use of their patent, or 
such damage for the use of the patent, as they could recover if the government 
of the United States was doing the work itself. Thereby it would prevent the 
injunction process from the courts being used to prevent private manufacturers 
doing government work. That is the whole change made in the law, and the 
conditions are such as to require that it should be done. 


21 Act of July 1, 1918, c. 114, 40 Star. 705: 


The Act entitled “An Act to provide additional protection for the owners of patents 
of the United States, and for other purposes,” approved June twenty-fifth, nineteen 
hundred and ten, shall be, and the same is hereby, amended to read as follows, namely: 


That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use or manu- 
facture the same, such owner’s remedy shall be by suit against the United States 
in the Court of Claims for the recovery of his reasonable and entire compensa- 
tion for such use and manufacture: Provided, however, That said Court of 
Claims shall not entertain a suit or award compensation under the provisions of 
this Act where the claim for compensation is based on the use or manufacture 
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Nine years later the Supreme Court had occasion to pass on the 
amended act in the case of Richmond Screw Anchor Co. v. United 
States.”* In this decision the Court concluded that the act, as amended, 
was more than a waiver of sovereign immunity. By providing that 
the patent holder’s entire compensation for infringement in produc- 
tion for the Government was recoverable in the Court of Claims, the 
amendment affected an assumption of liability by the Government.* 
Such an interpretation of the language of the amended act precluded 
litigation against the actual infringer, relieving him entirely from 
every kind of liability for infringement in his production for the 
Government. 


D. Origin of Authorization or Consent. 


Perhaps the most important decision under the Act of 1910, as 
amended, was rendered in 1924 by the United States District Court 
for the Southern District of Alabama in Wood v. Atlantic Gulf © 
Pacific Company.** This decision gave birth to the doctrine that the 
Government must authorize or consent to its contractor’s infringe-. 
ment of a patent in order to bring such infringement within the act. 


The defendant had been awarded a dredging contract by the Gov- 
ernment. Although the Government did not specify the use of any 
particular equipment, of the possible alternative machinery available, 
the defendant chose to utilize equipment which infringed plaintiff’s 
patent. The court said: 


I can readily understand how the government should provide 
that, where it calls for the use by the contractor in doing work for 


by or for the United States of any article heretofore owned, leased, used by, or 
in the possession of the United States: . . . [Changes from Act of 1910 ital- 
icized. ] 

22 275 U.S. 331 (1928). 

23 “The word ‘entire’ emphasizes the exclusive and comprehensive character of the 
remedy provided. As the Solicitor General says in his brief with respect to the act, 
it is more than a waiver of ¢ jeer and effects an assumption of liability by the 
Government.” Jd. at 343, 344. 

24 The reported cases appear to be in agreement that, where a contractor’ ‘s production 
is for both the Government and the commercial market, a patent owner’s action for 
infringement against the contractor is limited to the commercial production ; a District 
Court being without jurisdiction, under the 1918 amendment to the Act of 1910, to 
grant injunctive relief or compensation as to the production for the Government. Eg 
Floyd Smith Aerial Equipment Co. v. a. Air Chute Co., 276 Fed. 834 (wD. 
N.Y. 1921); Northill Co. v. Danforth, 51 F. Supp. 928, 58 U.S.P.Q. 575 (N.D. 
Calif. 1942), aff'd 142 F.2d 51, 61 U.S.P.O. 206 tag BS ag 1944). Accord, Peirce v. 
Submarine Signal Co., 25 F. Supp. 862, 40 U.S.P.Q. 221 (D.C. Mass. 1939) ; Pollen 
v. Ford Instrument Co., 108 F.2d 762, "44 Ae ar 142 (2d Cir. 1940); Broome v. 
Hardie-Tynes Mfg. Co., 92 F.2d 886, 35 U.S.P.Q. 383 (5th Cir. 1937). 

25 206 Fed. 718 (S.D. Ala. 1924). 
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it of a patented article, it should be willing to pay damages to the 
patentee because it had required the use of the patented article in 
doing the work. I cannot understand how the government would 
be willing to pay such damages as the patentee might suffer by the 
unauthorized use by an independent contractor, without any knowl- 
edge on the part of the government or any requirement of the gov- 
ernment that such patented article should be used in the perform- 
ance of the work, any more than the government would be willing 
to pay for damages suffered by employees of an independent con- 
tractor who were injured in the performance of the work of such 
independent contractor, unless the government directed the doing 
by such employee of the thing which brought about his injury. 
When the government knows and obliges the contractor to use 
the patented article, of course the government should be willing to 
pay; but it will be going entirely too far to say that, because any 
independent contractor for his own convenience saw fit to use the 
patented article in doing government work, the government should 
pay for such use by him, when they did not know he was using it.?® 


This case remained the authority on the doctrine of authorization or 
consent, until its doctrine was incorporated into statute in 1942. 


E. Royalty Adjustment Act. 


The next significant interpretation of the Act of 1910, as amended, 
occurred in 1925, a year after the decision in the Wood case, in 
Newport News Shipbuilding and Dry Dock Co. v. Isherwood.” 
The parties had previously entered into a licensing agreement, the 
terms of which were in dispute. The Shipbuilding Company was 
under contract to the Secretary of the Navy to build for the Gov- 
ernment eight oil tankers utilizing the Isherwood patents. During 
the course of litigation over the licensing agreement, the Shipbuilding 
Company contended that it was, by virtue of the amended Act of 
1910, not required to pay royalties on these eight ships. The court, 
however, held that there was no use of a patent without a license 
(the situation to which the Act of 1910 was directed) but on the 
contrary the vessels were built under a lawful licensing agreement 
authorizing the use of the patents.** The court thus laid down the 

26 Id. at 722. 


275 F.2d 924 (4th Cir. 1925), cert. denied, 269 U.S. 592 (1925). 

28 “Tt is only necessary to read the statutes to determine that they have no application 
to the case at bar. There was no use of a patent by the United States, without license 
of the owner. On the contrary, the vessels were built for the United States by the 
defendant under a lawful contract for the use of the patent.” Id. at 934, 
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rule that where a Government contractor has an existing license 
agreement under a patent, the patent holder may sue the contractor 
on the agreement, unaffected by the Act of 1910, as amended, even 
though the patent is being utilized in production for the Government. 


Under the then existing peacetime conditions, the rule of this case 
placed no undue hardship on the Government, even though the Gov- 
ernment bore the ultimate costs of the royalties so paid (by reim- 
bursement of the contractor’s costs). However, with the advent of 
World War II, what had been a reasonable running royalty based on 
limited peacetime production became excessive when multiplied hun- 
dreds and thousands of times by the greatly expanded production 
for war. This fact led in great part to the enactment in 1942 of the 
Royalty Adjustment Act.” 

The portion of the Royalty Adjustment Act which is of primary 
importance in this discussion is section 6.*° This section enacted into 
law the doctrine of authorization or consent which originated in the 
Wood case. The legislative history of section 6 reveals that it was 
intended to remove any doubt as to whether the Act of 1910, as 
amended, was applicable to Government subcontractors, by specifi- 


cally bringing them within the provisions of the act.** The legisla- 


29 56 Stat. 1013 (1942), 35 U.S.C. §§ 89-96 (1946). Colonel Patterson (War Depart- 
ment) testifying in support of the bill said in the Hearings Before Committee on 
Patents, House of Representatives, on H.R. 7620, 77th Cong., 2d Sess. 17 (1942) : 


... our courts have held that such law [Act of June 25, 1910, as amended] does 
not apply where an invention is furnished for use of the United States by the 
licensee under a patent and is no defense to a suit by the owner of the patent 
against the licensee for royalties. 

Such is the holding of the United States Circuit Court of Appeals, Fourth 
Circuit, in the case of Newport News Shipbuilding and Dry Dock Company 
v. Asherwood (5 Fed. Repts., 2d, 924). In such case application for certiorari 
to the Supreme Court was taken and dismissed. 


30 “For the purpose of this Act, the manufacture, use, sale, or other disposition of 
an invention, whether patented or unpatented, by a contractor, a subcontractor, or any 
person, firm, or corporation for the Government and with the authorization or consent 
of the Government shall be construed as manufacture, use, sale, or other disposition 
for the United States and for the purposes of the Act of June 25, 1910, as amended 
(40 Strat. 705; 35 U.S.C. 68), the use or manufacture of an invention described in and 
covered by a patent of the United States by a contractor, a subcontractor, or any 
person, firm, or corporation for the Government and with the authorization or consent 
of the Government, shall be construed as use or manufacture for the United States. 
The Royalty Adjustment Act, 1942, Act of October 31, 1942, Sec. 6, c. 634, 56 
Strat. 1013.” 


31 Testimony of Colonel Patterson (War Department), Hearings Before the Com- 
here am House of Representatives, on H.R. 7620, 77th Cong., 2d Sess. 
, 24 (1942). 


I might state that the purpose of the proposed amendment is to remove any 
argument that this bill makes any change in the act of June 25, 1910, as amended 
(40 Sra. 705 (1918) ; 35 U.S.C. $68), other than that the use or manufacture 





592 THE GEORGE WASHINGTON LAW REVIEW 


tive history does not, however, account for the incorporation into 
section 6 of the authorization or consent doctrine.** 


F. The Statute Today.* 


Following World War II, the Act of 1910, then a part of Title 35 
of the United States Code,** which contains the laws relating to 


of an invention described in and covered by a patent of the United States by a 
contractor, a subcontractor, or any person, firm, or corporation for the Govern- 
ment and with the authorization or consent of the Government, shall be 
construed as use or manufacture for the United States. 

... There has always been some question in the minds of patent lawyers as 
to whether the 1910 act as amended, applied to subcontractors, or whether it 
applied only to contractors, prime contractors with the Government. It was 
believed best to settle that controversy, and that question, once and for all, by 
putting in a provision, that insofar as this act is concerned, and insofar as the 
1910 act as amended is concerned, they should apply to subconstractors as well 
as contractors of the Government. 

Mr. Lanham. Have there been court decisions on that? 

Colonel Patterson. No, sir; there have not. Therefore, the argument proceeds. 
And, that argument is not only among patent lawyers as such, but also between 
different departments of the Government. There has been a nonconformity of 
ideas as it were. 

I might say that it has always been the opinion of the War Department that 
the act of 1910 as amended, does apply to subcontractors. 


The witness apparently was not aware of Foundation Company v. Underpinning 
and Foundation Co., 256 Fed. 374 (S.D.N.Y. 1919), wherein the court refused to 
enjoin a subcontractor’s infringement committed in the performance of a Government 
construction contract, holding the patent holders remedy is against the United States 
in the Court of Claims under the Act of 1910, as amended. 


$2 Section 6 appears to have been included in the Royalty Adjustment Act in an 
effort to put to rest the uncertainties existing in the law concerning the Act of 1910, 
as amended. This is reflected by the inclusion of “subcontractor”, “sale, or other 
disposition” and “authorization or consent.” 


33 62 Stat. 941 (1948), 28 U.S.C. § 1498 (1952) : 

“Whenever an invention described in and covered by a patent of the United States 
is used or manufactured by or for the United States without license of the owner 
thereof or lawful right to use or manufacture the same, the owner’s remedy shall be by 
action against the United States in the Court of Claims for the recovery of his 
reasonable and entire compensation for such use and manufacture. 

For the purposes of this section, the use or manufacture of an invention described 
in and covered by a patent of the United States by a contractor, a subcontractor, or 
any person, firm, or corporation for the Government and with the authorization or 
a of the Government, shall be construed as use or manufacture for the United 

tates. 

The court shall not award compensation under this section if the claim is based on the 
use or manufacture by or for the United States of any article owned, leased, used by, 
or in the possession of the United States prior to July 1, 1918. 

A Government employee shall have the Tight to bring suit against the Government 
under this section except where he was in a position to order, influence, or induce 
use of the invention by the Government. This section shall not confer a right of action 
on any patentee or any assignee of such patentee with respect to any invention dis- 
covered or invented by a person while in the employment or service of the United 
States, where the invention was related to the official functions of the employee, in 
cases in which such functions included research and development, or in the making 
of which Government time, materials or facilities were used.” 65 Stat. 727 (1951); 
66 Star. 757 (1952). 


8440 Strat. 705 (1918), 35 U.S.C. $68 (1952). 
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patents, was reworded and transferred to Title 28, which relates to 
the Judiciary and Judicial Procedure.** It was placed in the division 
of Title 28 which pertains to the Court of Claims and designated 28 
U.S.C. § 1498, Patent Cases.** None of these changes is pertinent to 
this discussion. In 1951, however, section 6 of the Royalty Adjust- 
ment Act, with its requirement for authorization or consent, was sub- 
stantially incorporated into 28 U.S.C. § 1498.%* This statutory re- 
quirement for authorization or consent has remained unaltered to 
date.** 


III. Decisions AND OPpINions INTERPRETING “AUTHORIZATION OR 
ConsENT” 


A. Judicial Decisions. 


There is a dearth of reported cases in which the courts have passed 
on the question of what constitutes authorization or consent within 
the doctrine of Wood v. Atlantic Gulf and Pacific Co. or within the 
meaning of the second paragraph of 28 U.S.C. § 1498. 

United States v. Harvey Steel Co.,* decided in 1913, long before 
the Wood case, deserves consideration. This case did not involve in- 
fringement, but arose due to a refusal of the Government to pay 
royalties under a license agreement. The Government had a license 
under a patent on the Harvey process for the hardening of armor 
plate. The Navy entered into several contracts with a private con- 
tractor for the hardening of armor plate, only two of the contracts 
making any mention of the Harvey process. All the contracts pro- 
vided, however, that the Navy had the right to inspect the process 
and specified that such process as was used must be satisfactory to the 
Navy. When sued under the license agreement for royalties based 
upon the contractor’s use of the Harvey process in the performance 
of these contracts, the Government defended as to all but the two 


35 Act of June 25, 1948, ch. 646, 62 Srat. 941, 35 U.S.C. $68, repealed by 62 
Strat. 998 (1948). 

36 Later, it was amended again so as to follow more closely the language em potest 
in the 1918 Amendment. Act of May 24, 1949, ch. 139, sec. 87, 63 Stat. 102 (1949). 

87 Act of October 31, 1951, ch. 655, Sec. 50 (c), 65 Stat. 727. In the codification of 
Sec. va of the Royalty Adjustment ‘Act the words “sale, or other disposition” were 
omitt 

88 The statute underwent one more amendment, however, which liberalized the 
right of the Government employee to the benefits of the act. Act of July 17, 1952, 
66 Stat. 757. 

89 227 U.S. 165 (1913). 
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contracts mentioning the Harvey process on the grounds that the 
terms of the remaining contracts neither specified nor authorized the 
use of the Harvey process. The court refused to accept this argu- 
ment, holding that “the Government should pay royalty when it 
used armor plate treated according to the Harvey process.” *° By 
analogy, it is significant that the Wood case in 1924 involved no ac- 
ceptance of a tangible article by the Government as the contract was 
for the performance of a dredging operation. 

The question of authorization or consent arose again in 1929 in 
Allgrunn v. United States." In 1917 Allgrunn had conceived a 
method for performing the rifling operation in the manufacture of 
guns. Army representatives were aware of this invention from its 
inception. Allgrunn filed an application for a patent, but its issuance 
was withheld due to the classified nature of the invention which it 
disclosed. Further, those persons having knowledge of the invention 
were restrained from making any disclosure concerning it. Extensive 
use was made of the invention in the war effort, and at the end of 
World War I the patent issued. A substantial award was approved 
for the inventor by the Assistant Secretary of War. The award was, 
however, subsequently disallowed by the War Department Auditor. 
Thereafter Allgrunn sued for recovery for the use of his invention. 
The Government defended on the ground that the use of the inven- 
tion by an independent contractor placed no liability on the Govern- 
ment, as the Government had not required the contractor to use this 
invention and other methods were available to him. The court held 
that the great reductions in costs and increase in productivity result- 
ing from the use of the invention directly benefited the Government 
and that it was inconceivable that any but the inventor’s process 
would have been authorized.” This case is significant in that the 


40 Td. at 172. 
= 67 Ct. Cl. 1 (1929). 


In extending relief to inventors whose inchoate right to a grant of patent 
precluded a cause of action for use of the same by the Government, Congress 
was not dealing in technicalities, nor intending to preclude a cause of action if 
the Government knew, consented and profited by the use for it of an invention 
under the circumstances fixed in the act. 

The use of the plaintiff’s invention was indeed beneficial to the Government. 
It not only saved a most considerable sum of money on a cost-plus contract, but 
expedited the manufacture of guns, and accomplished what had never been 
accomplished before in a concededly efficient and perfect manner. For tools 
or mechanism to'do this thing was in fact exactly what the War Department 
wanted, and the record sustains the fact that when it was found, the department, 
fully aware of its use, not only acquiesced in the same but encouraged it and 
in the end profited to a most considerable extent thereby. It is inconceivable 
that any other course would or could have been pursued. Jd. at 48. 





AUTHORIZATION OR CONSENT TO INFRINGE 595 


court, when faced with the defense of lack of authorization or con- 
sent, found that the Government’s authorization could be implied 
from its knowledge and the surrounding circumstances. 

The next case which arose also involved infringement in the course 
of wartime production. In Bereslavsky v. Standard Oil Co. of New 
Jersey,** the defendant moved to dismiss so much of the action as 
pertained to the use of plaintiff’s patent in the production of gasoline 
for the Government. The plaintiff opposed the motion on the 
grounds that use of his patented gasoline component was not neces- 
sitated either expressly or by implication by the terms of the contract. 
The trial court rejected the plaintiff’s argument and granted the de- 
fendant’s motion for summary judgment. In affirming this judgment 
the appellate court stated that the purpose of section 6 of the Royalty 
Adjustment Act was to make the Act of 1910, as amended, applicable 
to subcontractors, without commenting on the fact that section 6 also 
incorporated, for the first time, the requirement for authorization or 
consent. The court did hold, however, that the requisite authoriza- 
tion or consent could be found outside of the terms of the contract,“ 
quoting with approval from an opinion of The Judge Advocate 
General of the Army.*® More will be said about this opinion later. 

The final case to be reviewed is Drexler v. Koza.*® This was a hard 
fought patent suit in which the plaintiff’s patents had previously been 
found by the court to be valid and infringed by the defendant,*’ a 
producer of tools. The suit was referred to a master for an account- 
ing. The master’s report was objected to by the defendant on the 
grounds that the portion of the infringing tools which were manu- 


43 82 F. Supp. 939, 80 U.S.P.Q. 353 (D. Md. 1949), aff’d, 175 F.2d 148, 82 U.S.P.Q. 
334 (4th Cir. 1949). 


446 there is no language in the statute which limits its application to cases 
where the government contracts expressly for what will infringe, but, on the contrary, 
it applies in any case where the invention of the patent is ‘used or ’ manufactured by 
or for the United States’. To limit the application of the statute to cases where 
officers of the government intentionally contract for patent infringement would in very 
large measure defeat its purpose.” Bereslavsky v. Esso Standard Oil Co., 175 F.2d 
148, 150, 82 U.S.P.Q. 334, 336 (4th Cir. 1949). ge may eng plaintiff brought suit 
against the United States under 28 U.S.C. § 1498; the Court of Claims holding there 
was no infringement, Bereslavsky v. United States, 103 U.S.P.Q. 323 (Ct. Cl. 1954), 
150 F. Supp. 797, 113 U.S.P.Q. 342 (Ct. Cl. 1957), cert. denied, 355 U.S. 841 (1957). 
. 45 II Bulletin of The Judge Advocate General 75 (1943), SPJGP 1943/881 (Feb. 

, 1943). 

46 F, Supp. 298, 85 U.S.P.Q. 78 (W.D. Pa. 1950). 

4762 F. Supp. 473, 67 U.S.P.Q. 88 (W.D. Pa. 1945), aff'd, 156 F.2d 
U.S.P.Q. 1 (3rd Cir. y, cert. denied, 329 U.S. 771 (1946), rehearing denied, 

831 (1946), defendants motion to restrict scope of accounting denied, 76 
229 (1948), defendants motion to amplify order as to accounting denied, 76 
301 (1948). 





596 THE GEORGE WASHINGTON LAW REVIEW 


factured for and used by the Government were not eliminated from 
the accounting. The facts present an interesting case as they reflect 
varying degrees of Government interest.** The court modified the 
master’s report to eliminate from the accounting those tools which 
were delivered to the Government, including those so delivered but 
invoiced to civilians.“ 


B. Opinion of The Judge Advocate General. 


The previously mentioned opinion of The Judge Advocate General 
of the Army” was rendered in response to a request from the Chief 
of Ordnance for an interpretation of the phrase “for the Government 
and with the authorization or consent of the Government”. This 
opinion deals directly with what constitutes the authorization or 
consent of the Government and, having been rendered in 1943, an- 
ticipates the decisions in the Bereslavsky and Drexler cases. However, 
the opinion covers a much wider scope than do all the court decisions, 
and states in part: 


‘Authorization or consent’ on the part of the Government may be 
given in many ways other than by letter or other direct form of 
communication. In the first instance, the specifications on which a 
contract is based may require that a patented invention be used or 
manufactured and this requirement may be either in the language of 
the specifications or in the drawings forming a part thereof. Again, 
in the contract, the Government may specifically assume liability 
with respect to certain items or certain specified inventions. Con- 
versely, the specifications and the contract may be silent with respect 
to the use of patented inventions. In such event, if the invention 


48 “The evidence before the master indicates that of the $79,587.18 of gross sales 
of the infringing tools during the Pines in question, (1) tools invoiced and shipped 


to the Government amounted to 71.20, (2) tools invoiced to civilians and shipped 
to the Government amounted to 207 “84, (3) tools invoiced and shipped to cranes 
with priority rating amounted to $40,922.04, and (4) tools invoiced and shipped to 
civilians without rating amounted to $4,286.10. The defendants urge that the first 
three categories of sales should be eliminated from the accounting by virtue of the 
statute. We agree as to the first two categories but think that the master rightly 
included the third, since the defendants did not prove that these sales were in fact 
made to the Government or to Government contractors.” Drexler v. Koza, 88 F. Supp. 
298, 299, 85 U.S.P.Q. 78, 79 (D.C. Pa. 1950). 

4“. . . Section 6 of the Royalty Adjustment Act brought within the scope of 
what is now 28 U.S.C.A. $1498 the manufacture and use of infringing devices by 
contractors, subcontractors or other persons for the Government, even though such 
devices were not actually used by the Government itself, but only if such manufacture 
or use was with the authorization or consent of the Government. ap seo - “ey the 
Government itself implies consent and express consent need not be shown.’ at 300. 

50 Supra note 45. 
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for which claim is made is incorporated in the articles delivered to 
the United States under the terms of the contract, the acceptance of 
such articles as complying with the terms of the contract, consti- 
tutes ‘consent’ by the Government sufficient to bring the articles 
within the provisions of the act of June 25, 1910, as amended, supra, 
and forms the basis for the transfer of jurisdiction over any claim 
for compensation therefor from the District Court to the Court of 
Claims, and this is true whether or not the contract contains a clause 
under which the contractor holds and saves the Government harm- 
less as a result of patent infringement. On the other hand, if such 
patented invention is not incorporated in the articles being delivered 
to the United States, but resides in the process or machine for mak- 
ing such articles, then ‘authorization’ on the part of the Govern- 
ment becomes necessary before jurisdiction vests in the Court of 
Claims. 

The amendment of October 31, 1942, was intended to permit, and 
does permit, the procuring agency of the Government in such case 
to authorize the use of such process or machine. Further, it has been 
held in numerous cases that a motion filed by a representative of the 
Department of Justice at the request of the interested Government 
agency to dismiss an infringement suit brought against the Govern- 
ment contractor constitutes sufficient ‘authorization or consent’, on 
the part of the Government, to warrant the dismissal of the suit in 
the District Court so far as any manufacture or use of an invention 
by or for the Government is concerned.™ 


The opinion draws a distinction between patent claims for an 
article of manufacture and those for a process. Authorization or con- 
sent for the infringement of patent claims covering an article of manu- 
facture is conceded where the article is accepted by the Government, 
whether or not knowledge of the infringement existed at that time. 
The same article may have been manufactured by an infringing proc- 
ess however, and authorization or consent for the use of the process 
denied. The basis for such a distinction may well lie in the fact that 
by the acceptance™ and the resulting infringing use®™ of an article of 


51 Id. at 76. 


52 While the opinion of The Judge Advocate General uses the phrase “the articles 
being delivered to the Government,” it is submitted that “the articles accepted by the 
Government” is more accurate phraseology. 

53 Once it is shown that the Swe ge ay ag delivery of an infringing article, 
very little is required to establish “ with ie meaning of 28 U.S.C. eri 1498. In 
Olsson v. United States, 25 F. Supp 2 495, ior x USP.O. 767, 768 (Ct. Cl. 1938), 
cert. denied, 307 U.S. 621 (1939), the court foucd that an infringing gun was used by 
the Government even though the guns were imported, eas and placed in storage 
without ever having been completely assembled in the United States. 
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manufacture covered by a patent claim, the Government is continu- 
ing the infringement which occurred in the manufacture and sale. 
Being a party to the infringement, the Government’s authorization 
or consent can be implied, whereas, the courts have consistently ruled 
that infringement of a patent claim for a process or the infringing use 
of machinery employed in the manufacture of an article rests with 
the manufacturer and the subsequent sale of the item is not an in- 
fringing act unless the article itself is patented.* A fortiori, the sub- 
sequent use of the article would not constitute infringement. The 
manufacturer alone being the infringer, the Government is unwilling 
to accept liability for an infringement which was incurred without its 
authorization or consent. 


IV. GovERNMENT Po icy AND Contract CLAUSES 


A. Armed Services Procurement Regulation. 


Governmental regulations and contract clauses are not necessary to 
implement the statutory provision and case law on authorization or 
consent, but do serve to make clear the Government’s policy on this 
subject. The Armed Services Procurement Regulation (ASPR),™ 
governing procurement by the three military departments, provides 
a most comprehensive treatment of the subject and reflects generally 
the Government’s authorization or consent policy.” ASPR coverage 


54E.g., Gates Rubber Co. v. B. F. Goodrich Rubber Co., 4 <> 65 


200, (D. Colo. 1930), rev'd on other grounds, 54 F.2d 580, 12 U.S.P.Q. ( ir. 
1931). In re Amtorg Trading Corp., 75 F.2d 826, 24 U.S.P.Q. 315 (C.C.P.A. 1935). 
fh French & Sons Ltd. v. Krauss, 19 F. Supp. 889, 34 U.S.P.Q. 190 (E.D. N.Y. 


55 32 C.F.R. § 1.101 (1954). ASPR is issued by direction of the Assistant Secretary 
of Defense (Supply and Logistics) pursuant to the authority contained in Department 
of Defense Directive No. 5126.1 (Aug. 13, 1953), 18 Fep.Rec. 5021 (1953), 10 U.S.C. 
§ 2202 (1956). 

56 The importance of ASPR in establishing the Government’s procurement policies 
can be seen by a glance at the Federal budget. The 1958 budget calling for the ex- 
penditure of 72 billion dollars allots 44.1 billion dollars to major national security. 
Of this, 13.1 billion is to be spent for the purchase of aircraft, ships, guided missiles 
and other military equipment under the procedures prescribed by ASPR. This is a 
greater amount than the entire operating budget of any other Government department 
or agency. BurEAU oF THE Buncet, 1958 FeperaAL BupceT Mipyear Review (Oct. 
1957). Due to this volume of procurement and the resulting experience gained by the 
Department of Defense, many other Government agencies have either adopted or tailored 
ASPR to their own needs. 

57 Only the Atomic Energy Commission out of the many Government agencies con- 
tacted was found to handle authorization or consent differently from that set forth in 
ASPR. Many adopted the clauses set forth in ASPR while others seldom used an 
authorization or consent clause. The Atomic Energy Commission generally uses no 
authorization or consent clause but has on occasion used a “save harmless clause” 
to protect a contractor from liability for patent infringement of a non-commercial 
nature. 
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of authorization or consent is set forth as a subdivision under Patents 
in section IX entitled, “Patents, Copyrights, and Technical Data.” * 


58 ASPR, Section IX, Patents, Copyrights, and Technical Data. Part 1, yes, 
9-102 Authorization and Consent ; 32 C.F. re 9.102 (Supp. 1957), as amended by ASPR 
Revision No. 28, January 28, 1958, — Fep. Rec. — (1958): 


(a) Under 28 U.S. Code 1498, any suit for infringement of a patent based 
on the manufacture or use of a patented invention for the Government by 
a contractor or by a subcontractor (including lower-tier subcontractors) can 
be maintained only against the Government in the Court of Claims, and not 
against the contractor or subcontractor, in those cases where the Government has 
authorized or consented to the manufacture or use of the patented invention. 
Accordingly, in order that work by a contractor or subcontractor under : 
Government contract may not be enjoined by reason of patent infringemen 
authorization and consent shall be given as herein provided. The liability of the 
Government for damages in any such suit against it may, however, ultimately 
be borne by the contractor or subcontractor in accordance with the terms of 
any patent indemnity clause also included in the contract, and an authorization 
and consent clause does not detract from any patent indemnification commit- 
ment by the contractor or subcontractor. Therefore, both a patent indemnity 
clause and an authorization and consent clause may be included in the same 
contract. 

(b) An authorization and consent clause shall not be used in contracts where 
both performance and delivery are to be outside the United States, its Territories, 
its possessions, or Puerto Rico, unless the contract indicates that : enol 
are ultimately to be shipped into the United States, its Territories, 
sions, or Puerto Rico, in which case the instructions of ASPR 9-102.1 pa 102.2 
are applicable. 

9-102.1 Authorization and Consent in Contracts for Supplies. The contract 
clause set forth below may be included in all contracts for supplies (including 
construction work), except that it shall not be used 

(i) when prohibited by ASPR 9-102 (b) ; or 

(ii) in contracts exclusively for experimental, developmental, or research 
work which are subject to the provisions of ASPR 9-102.2. 
AUTHORIZATION AND CONSENT 

The Government hereby gives its authorization and consent (without prejudice 
to its rights of indemnification, if such rights are provided for in this contract) 
for all use and manufacture, in the performance of this contract or any part 
thereof or any amendment hereto or any subcontract hereunder (including any 
lower-tier subcontract), of any patented invention (i) embodied in the structure 
or composition of any article the delivery of which is accepted by the Govern- 
ment under this contract, or (ii) utilized in the machinery, tools, or methods the 
use of which necessarily results from compliance by the. Contractor or the using 
subcontractor with (a) specifications or written provisions now or hereafter 
forming a part of this contract, or (b) specific written instructions given by the 
Contracting Officer directing the manner of performance. The Contractor’s 
entire liability to the Government for patent infringement shall be determined 
jo A by the provisions of the indemnity clause, if any, included in the contract 
and the Government assumes liability for all other infringement to the extent 
of the authorization and consent hereinabove grant 

9-102.2 Authorization and Consent in Contracts for Research or Development. 
Greater latitude in the use of patented inventions is to be allowed in a contract 
for experimental, developmental, or research work than in a contract for 
supplies. Unless prohibited by ASPR 9-102 (b), the clause set forth below 
shall be included in all contracts calling exclusively for experimental, develop- 
mental, or research work, and may be included in contracts calling for both 
supplies and _experimental, developmental, or research work. If the clause set 
ree ate below is included in a contract, the clause in ASPR 9-102.1 shall not be 
inclu 
RUTHORIZATION AND CONSENT ; 

The Government hereby gives its authorization and consent for all use and 
manufacture of any patented invention in the performance of this contract or 
any part hereof or any amendment hereto or any subcontract hereunder (in- 
cluding any lower-tier subcontract). 
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B. Contracts for Supplies. 


A clear distinction is made between contracts for supplies and those 
for research and development. The Authorization and Consent 
clause in contracts for supplies provides for the infringement of 
patents in only two sets of circumstances. The first is when the 
patented invention is embodied in an article, delivery of which is ac- 
cepted by the Government. The second is where the patented in- 
vention was utilized in the machinery, tools or methods, the use of 
which necessarily resulted from the contractor’s performance of the 
contract or from the instructions of the contracting officer directing 
the manner of performance. This is in accord with what the opinion 
of The Judge Advocate General® and the decisions have held to be 
the law in the absence of a contractual expression.™ 

It should be noted that the clause also provides for the use of a 
patent indemnity clause. By the use of an indemnity clause the 
liability falling upon the Government by virtue of 28 U.S.C. § 1498 
is passed back to the contractor.“ Authorization or consent and 
patent indemnification are not inconsistent concepts and may both be 
used in the same contract. The result can be beneficial to the Gov- 
ernment and the contractor. Authorization or consent can be used 
to prevent infringing production under the contract from being en- 
joined by the patent holder. This insures to the Government the 
timely fulfilment of its contract, which was the objective of the 


59 To come within 28 U.S.C. $1498, either authorization or consent is sufficient. 
However, the drafters of the contract clause provided for both of the statutory alterna- 
tives, authorization and consent. This is but a matter of legal draftsmanship as the 
end result would appear to be the same whether the clause provided for authorization 
alone or consent alone. No cases have been found distinguishing authorization from 
consent. 

60 Supra note 45. 

61 Certain of the Government’s contractors insisted that to come within 28 U.S.C. 
$ 1498 the Government must express its authorization or consent in writing. This 
view was not shared by the drafters of Part 1, Section IX, ASPR. See Report oN THE 
Army Parent CONFERENCE—THE PENTAGON 37 (March 8-9, 1955). However, the 
Authorization and Consent clause for contracts for supplies satisfies these contractors 
and serves as an instructive statement of the existing law in this area for those con- 
tractors not otherwise familiar with 28 U.S.C. § 1498. 

62 For an excellent article on the Government’s use of patent indemnity clauses, see 
Glassman, The Patent Indemnity Clause in Government Contracts, 25 Gro.WasH.L. 
Rev. 256 (1957). 

63 The argument can be made that the use of an indemnity clause is improper, in 
that Congress, by enacting the Act of 1910, evinced an intention that the Government 
accept the liability for infringement. However, the legislative history of the act does 
not support this view. Another argument made unsuccessfully by a plaintiff attempting 
to recover against a Government contractor in a District Court was, that by the use of 
a patent indemnity clause in the contract the defendant waived any rights, immunities, 
or defenses to the recovery of es provided by 28 U.S.C. $1498. Dearborn 
Chemical Co. v. Arvey Corp., 114 F. Supp. 369, 99 U.S.P.Q. 201 (N.D. Ill. 1953). 
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Amendment of 1918, and protects the contractor from costly inter- 
ruptions of his production. At the same time, the ultimate liability 
for the infringement is borne by the contractor which appears to be 
in accord with standard commercial practices.™ 


C. Contracts for Research and Development. 


In contracts for research and development the story is entirely 
different. The clause prescribed for such contracts provides for “all 
use and manufacture of any patented invention” and the inclusion of 
a patent indemnity clause is not intended. This great latitude is 
provided the contractor to encourage him to use whatever is necessary 
to produce the best possible results in his experimental work. The 
resulting liability to the Government is not great, as the infringement 
of any given patent would, under this type of contract, rarely be of 
a magnitude to warrant legal action. 


D. Proposed Policy Changes. 


Following World War II, the Secretaries of the military depart- 


ments established the Armed Services Patent Policy Review Board.” 
This Board, in its final report submitted in 1952, recommended the 
adoptidn for all contracts of substantially the same Authorization and 
Consent clause which is presently being used in research and develop- 
ment contracts, but also recommended a provision to permit unre- 
stricted use of a patent indemnity clause.** The approach taken by 
the Board was to grant blanket authorization and consent to the con- 
tractor to infringe any patent, but insist on a patent indemnity 
clause in contracts for supplies. The Board contended that this 


64 Commercial practices vary greatly and the inequitable scope of some of the 
patent indemnity clauses in use has caused some concern in industry. See Poole, 
Patent Protection Clauses in Printed Purchase Order and Acknowledgment Forms, 
39 J.Pat.Orr.Soc’y 83 (1957). 

85 See REPORT ON THE ARMY PATENT CONFERENCE—THE PENTAGON 39-40 (March 
8-9, 1955). 

6 Id. at 38-39. Also, there is some doubt that the use of a patented invention for 
experimental purposes constitutes infringement. See 3 Ropinson, THE Law oF 
PaTENTs FOR USEFUL INVENTIONS, § 898 (1890). But cf. Bee, Experimental Use as 
on Act of Patent Infringement, 12 NYU Intr.L.Rev. 19 (1956), reprinted at 39 
J.Pat.Orr.Soc’y 357 (1957). 

87 The board was comprised of The Judge Advocate General of the Army and the 
Air Force, and the Chief of Naval Research (Chairman), appointed for the purpose 
of conducting a thorough study of military patent policies and to make recommenda- 
tions for their improvement. 

68 FinaL Report, Part I, ARMED Services PATENT PoLicy Review Boarp REPORT 
36-41 (1952). 
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type of clause was desirable, since it would remove any threat of 
injunctive interruption of Government production as discussed 
above.” 

The Board’s proposal was not adopted by the writers of the 
Armed Services Procurement Regulation. This was apparently due 
to the fact that no real difficulty had been encountered by the 
Government with injunctive interruptions of work under its con- 
tracts, as all that is necessary in a given case to obtain the dismissal of 
an injunction suit against a contractor in a District Court is to cause 
the Department of Justice to file a motion to dismiss in which the 
Government acknowledges that the necessary authorization or con- 
sent exists." 


E. Administrative Settlement of Infringement Claims. 


While not dealing directly with authorization and consent, it 
should be noted that in addition to bringing suit in the Court of 
Claims, the owner of a patent wrongfully infringed in production 
for the Government also has an administrative remedy.” This is a 
less costly process’ and in no way prevents a patent owner’s ultimate 


recourse to the Court of Claims, since the statute of limitations is 


® As it is impossible to ever know the exact patent position at any time, authoriza- 


tion and consent should be given at the start of a contract. Indicative of this 
is the fact that there are thousands of patent applications pending in the United 
States Patent Office which might issue as patents during the course of the 

ormance of a contract and one more of the later issuing patents might be 
infringed. 

The principal objection to . . . [the clause prescribed for use in 1952] is 
that it appears to confuse the question of ‘authorization and consent’ with that 
of ‘indemnification’. In view of the prior recommendations that the question 
of assumption of liability be specifically provided for by an indemnification 
clause given by the contractor and one assuming liability by the Government 
this clause should be limited to its exact purpose, namely, the giving of authoriza- 
tion and consent so that an injunction may not run t the Government 
during the course of manufacture for the use of patented inventions. Jd. at 40. 


70 See Floyd Smith Aerial Equipment Co. v. Irving Air Chute Co., 276 Fed. 834 
(W.D. N.Y. 1921) ; Foundation Co. v. Underpinning and Foundation Co., 256 Fed. 734 
(S.D. N.Y. 1919); II Bulletin of The Judge Advocate General 76 (1943), SPJGP 
1943/881 (Feb. 8, 1943). 


71 Authorized for the military departments by 70A Star. 137 (1956), 10 U.S.C. 
$ 2386 (Supp. IV, 1952). The’: administrative machinery used for the processing of 
infringement claims is also used for claims arising under the Mutual Security Program, 
68 Strat. 852 (1954), as _— 22 U.S.C. $$ 1750, 1758 (Supp. IV, 1952), and 
The Inventions Secr Act, 66 Stat. 805 (1952), 35 USE tf 181, 183 (i982), 
which do not necessarily involve infringement. 

72 A letter to the procu pw Dn med or to the military department involved alleging 

infringement is ties ent to constitute the filing of a claim. Formal h hearings 
ure not held and briefs not age For an example of the gms follewed within 


once the claim is filed, see paragraph 9-105, Army Procurment Pro- 
cedures, 32 CER R598. 105 (Supp. 1956). 
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tolled while the claim is under consideration.” There is no require- 
ment that this administrative remedy be exhausted prior to suit in 
the Court of Claims. Once suit is filed in the Court of Claims, how- 
ever, processing of the administrative claim is terminated, and the 
claim is deemed to stand denied. 

In those cases where the patent holder is in doubt as to whether 
an infringement occurred with the authorization or consent of the 
Government so as to fall within 28 U.S.C. § 1498, there appears to 
be nothing to prevent him from suing the contractor in a District 
Court” and at the same time filing an administrative claim with the 
procuring governmental agency. In the event the District Court 
rules that it does not have jurisdiction due to 28 U.S.C. § 1498, the 
filing of the administrative claim, even if it did not result in an 
amicable settlement, would have served to toll the statute of limita- 
tions for an action in the Court of Claims during the period the 
claim was under consideration for a maximum of six years. 


V. ErFrFrect oF THE AUTHORIZATION Or ConsENT DocrtRINE 


A. Perpetuated By Statute. 


No cases have been found which follow the holding of Wood v. 
Atlantic Gulf and Pacific Co. that the Act of 1910, as amended, is 
not applicable where infringement has occurred without the authori- 
zation or consent of the Government. When the Government raised 
a similar defense in a prior case” it failed. Subsequent cases which 
cite the Wood case have either distinguished it’ or merely made 
reference to it."® The District Court which rendered the decision was 
not located in an important industrial or commercial area and the 
decision was never appealed. Yet, the rule there formulated has 
lived on. 

The opinion of The Judge Advocate General,” subsequently fol- 


73 66 Stat. 813 (1952), 35 U.S.C. § 286 (1952). 

74 Once suit is filed, the Department of Justice has cognizance of the case and the 
military departments no longer have authority to settle the claim. See 70A Srat. 137 
(1956), 10 U.S.C. § 2386 (4) (Supp. IV, 1952). 

7562 Stat. 936 (1948), 28 U.S.C. $1400 (1952), prescribes the judicial districts 
in which the patent holder may file suit. 

76 Allgrunn v. United States, 67 Ct. Cl. 1 (1929). 

7 Bereslavsky v. Standard Oil Co. of New Jersey, 82 F. Supp. 939, 80 U.S.P.Q. 
353 (D. Md. 1949), aff'd, 175 F.2d 148, 82 U.S.P.Q. 334 (4th Cir. 1949). 

78 Richmond Screw Anchor Co. v. United States, 275 U.S. 331 (1928). 

7 Supra note 45. 
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lowed by the courts, confined the rule of the Wood case to a narrow 
area. The doctrine of authorization or consent might have become 
extinct had it not been incorporated, without apparent Congressional 
consideration,®° into section 6 of the Royalty Adjustment Act. At 
least one Patent Law Association recognized the uncertainty which 
the inclusion of the phrase “and with the authorization or consent 
of the Government” into the Royalty Adjustment Act would per- 
petuate.** However, its warning went unheeded, and these words 
must now be reckoned with. 


B. Problem Confined to Narrow Area. 


The fact that acceptance of any article delivered under contract to 
the Government constitutes authorization and consent to the in- 
fringement of any patented invention embodied in its composition or 
structure, eliminates the vast bulk of cases from the area of doubt. 
In those cases where infringement necessarily results from compliance 
with the terms of the contract or the instructions of the contracting 


80 Supra note 31. 


81 Hearings Before the House Committee on Patents, H.R. Rep. No. 7620, 77th 
Cong. 2d Sess. 83 (1942): 


THE PATENT LAW ASSOCIATION OF CHICAGO 
Chicago, October 9, 1942. 
Re H.R. 7620 


Hon. CHARLES KRAMER, 

Chairman, Committee on Patents, House of Representatives, 
P _ ne Db. C 

IR: 


In view of this, the Patent Law Association of Chicago, through its legis- 

lative committee with the approval of its board of managers, wish to approve 
the bill in principle and to offer the following suggestions: 

. .. lines 24 and 25, page 4, and lines 1, 2, and 3, page 5, appear to be too 

limited with respect to the authorization or consent of the Government. 

Must the ‘authorization or consent of the Government’ be given expressly 
to a contractor and to his subcontractor? 

Will mere acceptance by the Government supply the authorization or consent? 

Will mere knowledge by the Government’s agent of what the contractor 
proposes to furnish be sufficient to supply tacit consent? 

Must the contractor get express authorization or consent to make the law 
cover his subcontractor’s use of a patented process rather than an unpatented 
process because the patented process is better, cheaper, or faster than the 
——— process? 

hen the contract with the United States or with the subcontractor is for 
something that must be designed and developed, does the failure or inability of 
the United States to give specifications supply the necessary ‘authorization or 
consent of the Government’ for what is designed and developed and for the use 
of the most expedient process in development or production? 

These questions will illustrate how the present Sees would leave many 
conditions in doubt. 

Yours very truly, 

L. B. Mann, 
Vice President. 
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officer there appears to be no authorization or consent problem. 
Contracts for research and development are a third major group 
of contracts free from the problem area.** It can be expected that 
the question of authorization or consent will most likely occur in the 
future where there has been no acceptance of an article due, for ex- 
ample, to termination of the contract, or where the infringement 
occurs through the use of machinery, tools, or processes not em- 
bodied in the composition or structure of the article and not neces- 
sarily required in the performance of the contract. 

The question of authorization or consent will be decided to a great 
extent by the factual situation of each case. Facts such as knowledge 
of infringement by the contracting officer or other officials of the 
Government, without objection, a benefit to the Government (e.g., 
a monetary savings, expeditious production in time of war, the pro- 
curement of a better product) and delivery of the item to the Gov- 
ernment have all been mentioned in support of the existence of au- 
thorization or consent in the cases previously discussed. Many situa- 
tions can be envisioned which would emphasize the unsettled nature 
of the law in this area. It is believed, however, that the following 
hypothetical situations sufficiently illustrate the difficulties which 
potentially exist. 


C. Articles of Manufacture Not Accepted by Government. 


Knowledge of the scope of the Government’s license acquired by 
the right of eminent domain granted by 28 U.S.C. § 1498 would be 
extremely helpful in disposing of authorization or consent problems 
arising in this area. Unfortunately the metes and bounds of the 
license so acquired is not known to have been defined. However, a 
consideration of the following situation, which could conceivably be 
encountered, should serve to more adequately establish the nature of 
the license. 

Consider the case where a contract has been terminated prior to 
delivery of the infringing items to the Government. Government 
contracts prescribe in a general way what disposition is to be made 
of such items but considerable discretion is provided for the contract- 
ing officer to make the final decision. It would be difficult to al- 


82 Due either to the use of a blanket authorization and consent clause or for the 
reason set forth in note 66, supra. 


88 See the contract clauses prescribed in Part 7, Section VIII, ASPR, 32 C.F.R. 
8.701, 8.702 (1954). 
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lege that such items were not “manufactured for the Government” 
if the Government, through the contracting officer, can control their 
disposition. Even if the Government, under the terms of the con- 
tract, requires the contractor to sell the items or, in the alternative, 
permits the contractor to keep the items and apply their fair market 
value against the contract termination costs, this should be considered 
a use of the items by the Government. It thus appears that the in- 
fringement would fall within 28 U.S.C. § 1498 constituting the tak- 
ing by eminent domain of a license under the patent. The Govern- 
ment could apply the fair market value to the items or require their 
sale only if the scope of the Government’s license was sufficient to 
cover the sale** and use® of the items. From this it can only be con- 
cluded that the scope of the license the Government acquires by em- 
inent domain encompasses all future sales and uses of the item and the 
patent owner’s remedy for the infringement incurred in the manu- 
facture of the items constituting part of the termination inventory is 
against the Government, whether the contractor subsequently either 
sells the items or retains them for his own use. 

Consider next, articles manufactured in the course of a Govern- 
ment contract, but rejected on inspection for failure to meet the 
Government specifications. A given number of rejects can be ex- 
pected to occur in the performance of an average contract. To the 
extent necessary to the performance of the contract such rejects 
would appear to have been manufactured with the authorization or 
consent of the Government (assuming the articles not rejected were 
manufactured with the Government’s authorization or consent). To 
hold otherwise would place the entire production in jeopardy of in- 
junctive interruption. However, the scope of the license acquired 

84 “Tt is inconceivable that the government could or would sell for gain patented 
articles which it had manufactured or caused to be manufactured. But can it be 
doubted that articles covered by a patent, used and then sold after condemnation by 
governmental authority, would lawfully pass into the hands of the purchaser? In this 
sense, at least, the appropriated license is one to sell” Marconi Wireless Telegraph Co. 
v. Simon, 227 Fed. 906, 909 (S.D. N.Y. 1915). 

The words “sale or other disposition” appeared in section 6 of the Royalty Ad- 


justment Act, note 30, supra, but were dropped without explanation in the 1951 codi- 
fication of section 6, note 37, supra. 


85In a suit for the infringing use of fire extinguishers filed six years after their 
purchase by the Government the Court of Claims, in Gage v. United States, 103 
F. Supp. 1022, 1023, 93 U.S.P.Q. 103 (Ct. Cl. 1952), said that: 


. . whatever infringement there was, it was done more than six years before 
the petition in this case was filed. Any further use of these fire extinguishers 
within the six-year period would not subject the defendant to liability. Its 
infringement, if any, took place when it purchased the extinguishers and had 
them available for use when needed. 
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would appear to turn on the type of contract under which the re- 
jects were produced. Under the normal fixed price contract it can 
be expected that the license would not extend to future use or sale. 
However, it is possible that in a cost plus fixed fee type of contract, 
if the disposition of the rejects is controlled by the Government and 
the Government thereby benefits from a reduction of its costs, the 
scope of the Government’s license would be the same as in the case 
of contract termination described above. 


D. Government Control of Authorization or Consent. 


A knowledge of the Government’s power to control authorization 
or consent would also be helpful in the solution of many problems. 
Some insight might be gained by considering the right of the Gov- 
ernment to withdraw its authorization or consent. While it seems 
clear that the contracting officer is empowered to authorize or consent 
to the infringement of a patent, it is doubtful whether he may with- 
hold, terminate or withdraw authorization or consent if, under the 
contract or the law, the contractor otherwise possessed it. A factual 
situation presenting the question is where a contract could be per- 
formed without infringement but, subsequent to the award of the 
contract, the contracting officer authorized the use of an infringing 
manufacturing process. In reliance on this authorization the con- 
tractor tooled up for production by the infringing process. Before 
production is commenced and an actual infringement occurs, the con- 
tractor is suddenly confronted with a notice from the contracting 
officer that the authorization is withdrawn. 

As between the contractor and the Government, the rights of the 
parties would be determined by the changes clause which generally 
form a part of contracts with the Government. The withdrawal of 
the authorization would be considered a change order* issued under 
the changes clause entitling the contractor to an equitable adjustment 
for the loss suffered in converting to a non-infringing method of pro- 
duction. The rights of the patent holder do not appear to have been 
affected by these facts, as without infringement there has been no 
taking of a license by eminent domain. True, the Government’s 


86 See ASPR 7-103.2, 7-203.2; 32 CFR 7.103.2, 7.2032 (Supp. 1956). 
87 “Change Order means a written order, si by the contracting 


officer, 
the contractor to make changes B ages the ¢ ges clause of the contract (ASE 
7-103.2 and 7-203.2) authorizes officer without the consent 


to order 
of the contractor.” ASPR i D012: 32 Cr 1201.22° (Supp. 1956). 
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grant of authorization may have precluded the patent holder from 
obtaining an injunction® prohibiting the contractor from using the 
infringing process which the contractor was tooled up to use, but 
the Government’s withdrawal of its authorization prior to the com- 
mencement of production accomplished the same result without ex- 
pense to the patent holder. 


The factual situation may be changed by assuming that the con- 
tracting officer does not issue the notice of withdrawal of authoriza- 
tion until the contractor has completed one half of the items to be 
delivered under the contract and that no deliveries have yet taken 
place. The first question presented is, “can the Government ter- 
minate its authorization at this point short of terminating the con- 
tract?” The only additional fact which has been added to the pre- 
vious situation is that infringement has taken place prior to the 
termination of the authorization. This fact alone should not affect 
the result previously arrived at as between the contractor or the 
Government. It will, however, change the position of the patent 
holder. Infringement having taken place within the purview of 
28 U.S.C. § 1498, the patent holder has a cause of action against the 
Government for reasonable compensation for the license taken by 
eminent domain. The extent of the recovery is not determined by 
the contract, but is an after-the-fact determination based on the ex- 
tent of the Government’s use of the license. To permit the Gov- 
ernment to terminate its authorization at this point would put the 
patent holder in no worse position (assuming the patent holder was 
on notice of the termination of the authorization or consent) than if 
the Government terminated the entire contract, which it has the right 
to do. The patent holder, having no rights under the contract, is not 
damaged by its termination. 

For the consideration of a further question, assume that the con- 
tracting officer’s notice of withdrawal is worded in such a manner as 


88 See 66 Star. 812 (1952), 35 U.S.C. §§ 281, 283 (1952). 


89 “Indisputably the duty to make compensation does not inflexibly, in the absence 
of constitutional provisions requiring it, exact, first, that compensation should be 
made previous to the taking—that is, that the amount should be ascertained and paid 
in advance of the appropriation—it being sufficient, having relation to the nature and 
character of the property taken, that adequate means be provided for a reasonably 
just and prompt ascertainment and payment of the compensation. . . .” Crozier v. 
Krupp, 224 U.S. 290, 306 (1912). For basis used in determining reasonable com- 
pensation under 62 Stat. 941 (1948), as amended, 28 U.S.C. § 1498 (1952), see Olsson 
v. United States, 25 F. Supp. 495, 37 U.S.P.Q. 767 (Ct. Cl. 1938), cert. denied, 307 
U.S. 621 (1939). Accord, dissent by L. Hand in Van Meter v. United States, 47 
F.2d 192, 196, 8 U.S.P.Q. 516, 520 (2d Cir. 1931). 
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to constitute an attempt to withdraw the Government’s authorization 
retroactively to the time it was first given, so as to deny the existence 
of the authorization as to those items already produced. The Gov- 
ernment’s authorization requires no consideration, as it is but a con- 
dition precedent to the operation of the statute. Even if he wanted 
to, the contractor could not deny its existence.* Authorization hav- 
ing existed during the manufacture of one half of the items, the 
Government should not be permitted to erase this fact so as to relieve 
itself from liability. Certainly as to the completed items, 28 U.S.C. 
§ 1498 should apply. To hold otherwise would permit the Govern- 
ment to preclude the patent holder from obtaining injunctive relief 
prior to the retroactive withdrawal of authorization and deny liability 
following the withdrawal. 

Thus, it would appear that the legal nature of authorization or con- 
sent from the point of view of the patent holder is best described as 
that of a condition or fact. The existence of this condition or fact 
determines whether it is the contractor or the Government that is the 
infringer, which in turn determines the forum and nature of the action 
and damages. As between the Government and the contractor, au- 
thorization or consent could be characterized as being somewhat like 
a grant. If included in the contract, it is supported by consideration; 
however, if it is to be found outside the contract, something less than 
legal consideration may suffice, such as a benefit to the Government, 
reliance on a statute by the contracting officer, or other factors from 
which it might be implied. 


E. Patent Holders Problem. 


It is the problem facing the patent holder which is frequently the 
most difficult. He must make the initial determination whether his 
remedy lies in the District Court in a suit against the contractor or 
in the Court of Claims against the Government. This determination 
may depend on whether there is authorization or consent for the in- 


90 See Waite v. United States, 57 Ct. Cl. 546 (1922). In denying the motion of a 
Government contractor to intervene in the defense of a suit in which the contractor 
would bear the ultimate liability due to a “save harmless” clause, the court said: 


If a person may come in and defend upon his own application, no reason is 
apparent why a plaintiff may not make such person a defendant, along with the 
United States, in the first instance. But, as we have seen, the statute [the Act 
of June 25, 1910, as amended] says who ‘shall be defendant in suits in this court 
and who may appeal from its judgments. These provisions plainly exclude 
= ry ees the court’s jurisdiction extends to suits against others than the 

nited States. ... 
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fringement. Unfortunately for the patent holder, the facts which 
determine whether this condition exists are generally far less available 
to him, at this point, than to the two possible defendants. The dif- 
ficulty of selecting the proper forum constitutes perhaps the greatest 
objection to the authorization or consent doctrine for the patent 
holder and could be eliminated by amending 28 U.S.C. § 1498 to per- 
mit the Government and the contractor to be sued as joint defendants. 
The venue designated could be either the District Court or the Court 
of Claims. Perhaps the most workable solution would be to permit 
such a suit to be brought in the District Courts as now prescribed by 
28 U.S.C. § 1338 and § 1400 with leave to transfer the case to the 
Court of Claims upon motion by the Government made prior to the 
trial of the case. The Government could thus let the contractor de- 
fend the suit in the District Court if the contractor was under obliga- 
tion to indemnify the Government, but permit the Government to 
transfer the case to the Court of Claims if it was the real party in in- 
terest. The Government’s motion for transfer of venue to the Court 
of Claims could be held to be an admission of authorization or con- 
sent. In the absence of such motion, the District Court would retain 
jurisdiction and once the validity of the patent and infringement are 


established, the court would then be required to determine the ques- 
tion of authorization or consent.** On the resolution of this question 
would depend the type of relief to be given, the measure of damages 
and the party against whom the judgment is to be levied. However, 
until the statute is so amended, the patent holder must learn to live 
with the problem as it exists. 


VI. CoNcLusIOoN 


The phrase “and with the authorization or consent of the Gov- 
ernment” as included in the statute presents a trap for the unwary. 
Whether such authorization or consent of the Government does in 
fact exist has been answered for the vast majority of procurement 
situations, if not by the terms of the contract as spelled out in an 
Authorization and Consent clause, then by the existing case law, 
limited as it is. 

91 Once suit is filed in a District Court today it retains jurisdiction until the defense 
of authorization or consent has been established. Sperry Gyroscope Co. v. Arma 

Co., — U.S. 232 (1926); Broome v. Hardie-Tynes Mfg. Co., 92 F.2d 


886, 35 U. P.O. 383 (5th Cir. 1937) ; Tinnerman Products, Inc. v. Adel "Precision 
Products Co., 62 F. Supp. 348, 67 U.S.P.Q. 91 (S.D. W.V. 1945). 
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Though the law is far from being developed as to what constitutes 
“authorization or consent” within the meaning of the statute, and 
while many situations can be imagined which would prove trouble- 
some, few actual situations will be encountered which cannot be ra- 
tionally resolved. With a knowledge of the purpose of the Act of 
1910, the amendments it has undergone, and the limited case law 
passing on questions of authorization or consent, virtually all actual 
problems involving authorization or consent can be intelligently dis- 
posed of or completely avoided. While it may appear to present 
many headaches to the individual patent holder whose patent has been 
infringed, there can be no doubt that the authorization or consent re- 
quirement does further the interests of patent holders generally by 
acting as a restraint on the contractor. 

The Government does not sanction or condone the infringement 
of valid patents whenever such infringement can reasonably be 
avoided. The authorization or consent provision of 28 U.S.C. § 1498 
assists the Government in the carrying out of this policy. However, 
as shown by the Amendment of 1918, Congress intends that Govern- 
ment production not be interrupted. Neither does Congress intend 
that the Government pay excessive royalties, as reflected by the en- 
actment of the Royalty Adjustment Act. For these reasons the Gov- 
ernment does authorize or consent to infringements by its contrac- 
tors, if warranted by the circumstances. 

The statutory authorization or consent provision and the patent in- 
demnity clause are the tools with which the Government can insure 
the uninterrupted performance of its contracts, obtain the goods it 
requires without payment of excessive royalties, and, at the same time, 
prevent a wanton and uncontrolled infringement of patents by its 
contractors. 








EDITORIAL NOTE 


FUNCTIONAL CLAIMS UNDER THE PATENT ACT OF 1952 
Paul H. Blaustein* 


I. INTRODUCTION 


A vast deal has been written about “functional claims” and it 
must be owned that much of it cannot be reconciled with the 
rest... . 


Judge Learned Hand’s observation, though made as early as 1949, 
prior to the Patent Act of 1952? is equally appropriate today despite 
congressional endeavors to clarify the status of functional claims. Before 
1952, the difficulty in reconciling the cases and authorities could be 
partially explained by the absence of any congressional policy toward 
functional statements; thus the courts formulated their own policies, 
based upon varying opinions and economic philosophies toward the 
patent system. Inasmuch as a functional expression tends to broaden the 
scope of a claim, these varying judicial policies affected the breadth of 
a claim that was allowed before it would be invalidated for being too 
broad. 

In 1952 Congress inserted a special provision in the Patent Act re- 
lating to functional claims.* However, this new provision has done 
little to clear up the confusion engendered by functional statements. 
Such statements involve exceptionally technical considerations, such as 
subtle distinctions among function, result and essential physical char- 
acteristics, which even technically trained personnel find great difficulty 
in analyzing. As could be expected, therefore, the decisions since 1952 
have refrained from deciding the overall effect of the special provision 
relating to functional claims enacted by Congress. Instead, the decisions 
have been general in nature, and often inconsistent. Thus the develop- 
ment of workable precedents in the field of functional claims has not 
been achieved. 


* Patent Editor, The George Washington Law Review; Patent Examiner, U.S. 
Patent Office; B.S. 1953, Columbia University School of Engineering. 


1 Learned Hand, in Phillip A. Hunt Co. v. Mallinckrodt Chemical Works, 177 F.2d 
583, 585, 83 U.S.P.Q. 277, 279 (2d Cir. 1949). 


2 35 U.S.C. (1952). 
3 35 U.S.C. § 112 (1952) paragraph 3. 
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Since functionality of claims is an issue raised in a great number of ap- 
plications in the Patent Office, it is essential that there be workable prec- 
edents available to lawyers and judges who draft and adjudge claims. 
Unfortunately, the courts have failed to analyze and apply the terms of 
the special provision, and the congressional policy behind the provision 
has consequently not been effectuated. The purpose of this Note is to 
review the decisions since 1952 relating to functional claims, and to 
develop a workable interpretation of the special provision. It will be 
shown that this interpretation is consistent with the other provisions of 
the Patent Act, as well as the legislative intent behind the new provision. 


Il. Tue Stratus or Funcrionat Ciaimms Berore 1952 


The patent law, in paragraph 2 of section 112, 35 U.S.C. requires the 
inventor in his specification to “conclude with one or more claims 
particularly pointing out and distinctly claiming the subject matter which 
the applicant regards as his invention.” * (Emphasis added.) The pur- 
pose of the claim is to define the limits of the exclusive privilege sought 
and secure to the inventor that to which he is entitled.5 Furthermore, 
it must apprise the public of what technology is still open to it,® the 
courts of what they must construe, and competing manufacturers of 
exactly what they are bound to avoid.’ The claim must be unambiguous 
since a vague claim tends to broaden the inventor’s exclusive privilege, 
thus presenting a zone of uncertainty which may be entered only at 
the risk of infringement liability. In order for a claim containing state- 
ments of function to be valid, the requirements of particularity and 
distinctness must be satisfied. However, if a claim is stated in terms of 
function, the monopoly may be expanded beyond the invention, since 
functional terms are inherently broader than structural limitations. Thus 
a claim may be called “indefinite,” “too broad” or “functional,” and 
a single decision may apply all three terms in declaring a claim invalid 
because it does not meet the requirements imposed by paragraph 2.1° 

The basic principle that a patent is limited to the instrumentalities 
which produce the result or effect was established in O’Reilly v. Morse™ 


435 U.S.C. § 112 (1952) paragraph 2. 

5 Blake v. Stafford, 3 Fed. Cas. 610, 612-613, No. 1504 (C.C.D. Conn. 1868). 

6 McClain vy. Ortmayer, 141 U.S. 419 (1891). 

7 Consolidated Electric Light Co. v. McKeesport Light Co., 159 U.S. 465, 474 (1895). 
8 United Carbon Co, v. Binney & Smith Co., 317 U.S. 228 (1942). 


® Philip A. Hunt Co. v. Mallinckrodt Chemical Works, 177 F.2d 583, 83 U.S.P.Q. 
277 (2d Cir. 1949) ; Lutz, The New 1952 Patent Statute, 35 J.Pat.Orr.Socy 155, 161 
(1953). 

10 Note, Patent Claim Construction and the Halliburton Oil Case, 15 Geo.Wasu.L. 
Rev. 203 (1947). 


11 O’Reilly v. Morse, 56 U.S. (15 How.) 402 (1853). 
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wherein Morse’s patent on the telegraph was litigated. Early Patent 
Office decisions applied this principle by terming claims indefinite when 
the specific means were not recited. Claims in which the inventor used 
such expressions as “mechanism,” and “substantially as shown and de- 
scribed” were refused, since the terms would force the Office to “ex- 
plore the entire record” to determine the invention.’* The indefiniteness 
of such claims was considered to deter the public from “following in- 
ventive pursuits,” since they apparently covered “matter, extent or 
scope not possessed or not patentable.” 1% 

Thus the early Patent Office decisions presented a hostile attitude 
towards such expressions as “mechanism” or “means” and “substantially 
as herein described.” One of the basic reasons for this hostility was the 
feeling of the Commissioner that a claim containing such a phrase as 
“substantially as herein described” would be used by the patentee to 
take advantage of the equivocal meaning induced by such phrase: 


Here we have the first experiment in the art of expansion by an 
equivocal claim which may be construed a claim for the result or 
product of the machine, or for its principle or mode of operation. 
(Quoting from Burr v. Duryee*).... Bat when challenged in a 
court of justice, . . . and the court is asked to declare the patent 
void as being too broad or covering claims not allowed by the 
patent laws, the patentee hastily resorts to the words ‘substantially as 
described,’ and insists that the specifications describe a specific ma- 
chine and the claims mean nothing more. Such is the nature of the 
argument presented in the present case.1® 


Despite this early hostility of the Patent Office towards “means clauses,” 
the Supreme Court in the Paper Bag case** in 1908 approved the follow- 
ing means clause: “. . . operating means for the forming-plate adapted 
to cause the said plate to oscillate about its rear edge upon the surface of 
the cylinder during the rotary movement of said cylinder. . . .” The 
circuit court in approving the claim had held that the invention ex- 
tended to every means by which the result could be obtained, and 
therefore rejected the contention that the invention was no broader than 
the details in the specification.17 However, the Supreme Court stated 
that the claim “is not for a function, but for mechanical means to bring 


12 Ex parte Wilkin, 1884 C.D. 71. 


13 Ex parte Paige, 1887 C.D. 71,73; Ex parte Deming, 1884 C.D. 18; Ex parte 
Pacholder, 1890 C.D. 55. 


14 Burr v. Duryee, 68 U.S. (1 Wall.) 531 (1863). 
15 Ex parte Paige, supra note 13, at 77, 78. 
16 Continental Paper Bag Co. v. Eastern Paper Bag Co. 210 U.S. 405, 417 (1908). 


a eee Paper Bag Co. v. Continental Paper Bag Co., 142 Fed. 479, 489 (C.C.D. 
e. 1905). 
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into working relation the folding plate and the cylinder. This relation 
is the very essence of the invention, and marks the advance upon the 
prior art.”18 The Paper Bag case was thereafter used as authority in 
deciding the validity of claims containing means clauses.’® Although 
practice varied, there was no doubt as to the propriety of means clauses 
as such. 

However, in 1946, the Supreme Court in Halliburton Oil Weli Cement- 
ing Co. v. Walker, invalidated a claim containing the following means 
clause: “. . . means associated with said pressure responsive means for 
tuning said receiving means to the frequency of echoes from the tubing 
collars of said tubing section. . . .”*® (Emphasis added.) The Court 
found fault with the claim because it described the crucial element at 
the exact point of novelty in terms of means plus function. It reasoned 
that such broad functional expressions frightened inventive genius from 
its course of experimentation, thus aligning itself with the policy reason 
expressed in the early Patent Office cases before the Paper Bag case. The 
Paper Bag case was distinguished by the observation that the claims in 
that case structurally described the physical and operating relationships 
of all the crucial parts of the novel combination. Nevertheless, Halli- 
burton cast considerable doubt as to the propriety of means clauses. 
Prior to this case it was thought that if the invention lay in the combina- 
tion of old elements, then it would be permissible to express the old 
elements in means form.” Therefore, when the Supreme Court in Halli- 
burton disallowed such expressions, the usage of means expressions in 
combination patents was considered to be severely limited. 

If in fact claims were limited to the specific details of the invention, 
it is conceivable that few, if any, patents would have real value. The 
dilemma of the inventor was described by Judge Hand in Royal Type- 
writer Co. v. Remington Rand, Inc.:** 


On the one hand, if he confines himself rigidly to those elements 
as they appear in the specifications, he deprives the patent of any 
practical value, because it is always, or almost always, possible to 
change the form of these as they appear, and yet cull the full 
advantage of the discovery. On the other hand, if he too much 
abandons the elements as they are disclosed, he will not ‘particularly 
point out . . . the part . . . or combination which he claims’: i.e. 


18 Supra note 16 at 422. 

19 See Peterson, “Means” at the Exact Point of Novelty, 31 J.Pat.Orr.Soc’y 195, 
202 (1949). 

20 Halliburton Oil Well Cementing Co. v. Walker, 329 U.S. 1, 8, 71 U.S.P.Q. 175, 
178 (1946). 

21 See Note, Patent Claim Construction and the Halliburton Oil Case, 15 Geo. 
Wasu.L.Rev. 203 (1947). 

22 168 F.2d 691, 693, 694, 77 U.S.P.Q. 517, 519 (2d Cir. 1948). 
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he will have so far generalized the disclosure, that the combination 
of any elements which will effect the same result will be covered. 
... Yet the claims must be given enough scope to cover ‘substantial- 
ly similar’ variants. It is always a question of degree, and courts 
have differed, and always will differ, as to the allowable latitude in 
a given instance. Halliburton . . . did indeed apply the rule against 
‘functional claims’ with some severity. . . . 


Subsequent to Halliburton the Supreme Court in Faulkner v. Gibbs 
held valid a claim which recited over the prior art at two points of 
novelty by means clauses, finding a true combination.?* The lower court 
had held the claims invalid, following the Halliburton rule. Although 
Faulkner did not overrule Halliburton, it nevertheless affirmed the usage 
of means clauses in a general sense; that is, the use of “means” was not 
sufficient reason to invalidate or refuse claims. However, considerable 
doubt as to what could or could not be expressed in “means” form re- 
mained because of inconsistencies between the Paper Bag and Faulkner 
decisions on the one hand, and Halliburton on the other. This unsettled 
state of the law led to the passage in 1952 of paragraph 3 as an addition 
to section 112, 35 U.S.C. 


III. THe Errecr aNp INTERPRETATION OF PARAGRAPH 3 


Paragraph 3 reads as follows: 


An element in a claim for a combination may be expressed as a 
means or step for performing a specified function without the 
recital of structure, material, or acts in support thereof, and such 
claim shall be construed to cover the cor nding structure, 
prere or acts described in the specification and equivalents there- 
of. 


The American Patent Law Association considered this paragraph as 
recognizing the validity of combination claims where the novelty was 
expressed in functional terms, and thus “offsetting the much critcized 
Halliburton case.” ** The Department of Justice opposed the provision 
on the grounds that paragraph 3 might substantially alter existing law by 
allowing the inventor to use means at the exact point of novelty.*> Both 
organizations recognized that the provision was directed primarily at 
the Halliburton decision, although neither indicated what the complete 
effect of the new paragraph would be. 


23 Faulkner v. Gibbs, 338 U.S. 267 (1949). 

24 See Statement by Paul A. Rose, American Patent Law Association, Hearings 
Before Subcommittee No. 3 of the Committee on the Judiciary, House of Representa- 
tives, 82nd Cong., Ist. Sess. sec. 9 at 45 (1951). 


25 See Statement by T. Hayward Brown, Department of Justice, Hearings, id. at 95. 
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It would appear that Congress clearly intended that paragraph 3 would 
“permit combination claims to be expressed functionally at the exact 
point of novelty.” The decisions under the new provision have shown 
a more liberal view toward functional expressions, particularly in over- 
ruling the Halliburton doctrine. The Patent Office decisions have placed 
no importance to the position of the means clause, and the Board of 
Appeals has stated, “. . . we find no valid reason for objecting to the use 
of such a clause merely because it is at the exact point of novelty... .” 77 
The Court of Customs and Patent Appeals said: 


[Paragraph 3] was designed, at least in part, to modify or over- 
rule such decisions as Halliburton Oil Well Co. v. Walker... . 
[S]ome measure of greater liberality in the use of functional ex- 
pressions in the definition of elements in proper combination is 
authorized by section 112, than has been permitted by some of the 
stricter decisions of the courts in the past. . . . So much we feel is 
well established. . . .78 


Significantly, the court cited the Halliburton case as standing for the 
principle that a claim is invalid for functionality when the crucial ele- 
ment is defined as “means” at the exact point of novelty. 

The circuit and district courts have not expressed themselves with as 
much definiteness, and their decisions lack a uniform approach. In 
one case the court stated in dictum that the language of paragraph 3 
suggests a greater liberality in the use of functional claims; however, the 
validity of the claims were sustained under the Faulkner v. Gibbs theory 
that a true combination existed, thus signifying that paragraph 3 was 
not itself controlling.?® In another case the Court of Appeals for the 
First Circuit regarded the functional claim doctrine, as interpreted by 
Halliburton, unchanged by section 112 and its added language in para- 
graph 3: 


The functional claim doctrine stems from the statuory require- 
ment of long standing that an applicant for a patent must particularly 
point out and distinctly claim what he regards as his invention. 
See... Title 35 U.S.C. § 112. . . . What it forbids is the description 
of the ‘crucial element’ of a claim in terms of accomplishment rather 


26 Address by Representative Bryson, Philadelphia Patent Law Association Meet- 
ing, reprinted AM. Pat. L.A. Butt. 40, 45 (Feb. 1952); see also Harris, Some As- 
pects of the Underlying Legislative Intent of the Patent Act of 1952, 23 Geo.WasH. 
L.Rev. 658, 683 (1955). 

27 Ex parte Mayer, 111 U.S.P.Q. 109, 110 (P.O.Bd.App. 1956); accord, Ex parte 
Johnson, 105 U.S.P.Q. 128 (P.O.Bd.App. 1954). 

28 In re Lundberg, 244 F.2d 543, 547-8, 113 U.S.P.Q. 530, 534 (C.C.P.A. 1957). 

29 Technical Tape Corporation v. Minnesota Mining and Manufacturing Company, 
143 F. Supp. 429, 110 U.S.P.Q. 260 (S.D.N.Y. 1956). 
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than in terms of physical characteristics; it forbids a statement of 
function or result at the precise point of novelty. See Halliburton 
Oil Well Cementing Co. v. Walker. . .. The obvious purpose of the 
doctrine is to prevent a patentee from obtaining a monopoly over a 
wider area than he has pioneered.®° 


However, in Richardson v. Bryan, a district court stated that “the added 
language of section 112” effectuated a “return to the principles enunciated 
in the Paper Bag and other cases from which . . . the court has departed 
in the Halliburton case.” *1 In a recent case, Stearns v. Tinker & Rasor, 
the Court of Appeals for the Ninth Circuit seemed to be in accord with 
the Richardson decision, and cited the Paper Bag case as governing 
authority. The court implied that paragraph 3 overruled the Halliburton 
doctrine by stating that “. . . the courts have previously condemned the 
practice of defining an element relied on to give novelty to the combina- 
tion as a ‘means’ plus a functional statement of what was to be accomp- 
lished by the means.” *? (Emphasis added.) 

While a majority of the decisions recognize that paragraph 3 removes 
objections to the use of a means clause per se at the point of novelty, 
the law regarding the general usage of functional clauses has not become 
stabilized. An augmented Board of Appeals, in considering section 112, 
laid down a general rule in Ex parte Ball & Hair,** now considered the 
leading Patent Office case on the subject, which may be stated as follows: 
Although section 112 now allows greater liberality in the use of functional 
expressions in the definition of elements in proper combination claims, 
the second paragraph of section 112 is controlling as to the question of 
particularity and distinctness. In applying this rule in Ex parte Lee*™ the 
Board held that a claim which recites a desired result in a “so that” clause 
does not definitely point out the structure. Thus it is seen in these cases 
that whatever effect paragraph 3 had on functional claims, recourse to 
the broad provisions of paragraph 2 diluted such effect to a considerable 
degree. Subsequent to the Ball case, the Board in dictum limited the effect 
of paragraph 3 by stating that functional statements as to the manner in 
which the structure operates cannot be relied upon to patentably dis- 
tinguish over a reference, since the Patent Act of 1952 constituted pri- 
marily a codification of the patent laws, and was not intended to change 
the applicable law.** However, this dictum has not been followed. 


30S.D. Warren Co. v. Nashua Gummed & Coated Paper Co., 205 F.2d 602, 605, 98 
U.S.P.Q. 41, 43 (1st Cir. 1953). 

81 Sid. W. Richardson v. Bryan, 144 F. Supp. 916, 921, 110 U.S.P.Q. 424, 427 
(S.D. Tex. 1956). 

$2__ F.2d —, 116 U.S.P.Q 222, 228 (9th Cir. 1957). 

33 99 U.S.P.Q. 146 (P.O.Bd.App. 1953). 

84 108 U.S.P.Q. 255 (P.O.Bd.App. 1954). 

35 Ex parte Anderson, 101 U.S.P.Q. 128 (P.O.Bd.App. 1953). 
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The decisions of the Court of Customs and Patent Appeals, particularly 
In re Arbeit,* have similarly held that the second paragraph of section 
112 governs the third paragraph. In Sola Electric Co. v. General Electric 
Co." the court followed In re Arbeit, and further speculated that the 
third paragraph was only designed to cover such a case as Mr. Justice 
Reed contemplated in General Electric v. Wabash Appliance Corp.5* 
when he stated that “A limited use of terms of effect or result which 
accurately defined the essential qualities of a product to one skilled in 
the art, may in some instances be permissible and even desirable, but a 
characteristic essential to novelty may not be distinguished from the old 
art solely by its tendency to remedy the problems in the art met by 
the patent.” * 

The divergence of opinion regarding the effect of paragraph 3 is also 
prevalent in the district courts. In Richardson v. Bryan® the limited view 
of Mr. Justice Reed was seemingly controverted, and the court also 
disagreed with the contention that the added language in section 112 
merely restated the existing law. Rather, the significance of paragraph 
3 lay in its “return to the principles enunciated in the Paper Bag and 
other cases from which, some have feared, the court has departed in the 
Halliburton case.” However, in Siegel v. Watson the District Court 
for the District of Columbia disallowed a claim containing the following 
means clause reciting: “means responsive to the vibrations of said diamond 
for controling (sic) the position of the cutting disc on its planitary (sic) 
axis.” 4 The court found that the claim did not definitely describe the 
desired function of the control means, and that it was merely a statement 
of result as far as the control of the position of the diamond was con- 
cerned. The approach taken was similar to the Arbeit and Sola Electric 
cases in finding the second paragraph governing over the third. Moreover, 
the court cited as authority, In re Gardner,*? decided in 1908, as govern- 
ing authority and thereby effectively disregarded the terms of paragraph 
3. 


86 206 F.2d 947, 99 U.S.P.Q. 123 (C.C.P.A. 1953). 

87 146 F. Supp. 625, 645-646, 111 U.S.P.Q. 203, 218-219 (N.D. Ill. 1956). 

38 304 U.S. 364 (1937). 

89 Jd. at 371-372. 

40 Supra note 31. 

41 Lewis A. Siegel v. Robert C. Watson, 156 F. Supp. 820, 822, 116 U.S.P.Q. 288, 
289-290 (D.C.D.C. 1957). But see Ex parte Retallack, 99 U.S.P. Q. 258 (P.O Bd. App. 
1953) in which the Board expressly approved the “means responsive to... for... 
form. In Funchion v. Somerset Knitting Company, 158 F. Supp. 57 (M.D. N. C. 1958), 
the court approved claims calling for a “means” for accomplishing a specified result. 

42 In re Gardner, 32 App. D.C. 249, 251, 1909 C.D. 306. The quoted portion of this 
decision read: “It is well-settled law that a patent cannot issue for a result sought to be 
accomplished by the inventor of a machine, but only for the mechanical means or in- 
strumentalities by which that result is to be obtained. One cannot describe a machine 
which will perform a certain function, and then claim the function itself, and all other 
machines that may be invented by others to perform the same function.” 
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IV. A Proposep INTERPRETATION OF THE EFFECT OF PARAGRAPH 3: 
SELF-OPERATIVE OR SUPPLEMENTARY? 


The leading Patent Office decision of Ex parte Ball** reveals the rationale 
behind the conclusion that paragraphs 2 and 3 of section 112 are sup- 
plementary. The augmented Board in examining the provisions of the 
statute found the language of section 112 “to be so clear as not to require 
any resort to extrinsic evidence in connection with its interpretation.” 
Later the Board stated, “[T]he second paragraph is controlling as to 
the question of particularity required of the claimed subject matter.” *° 
It is important to note that the Board avoided considering the legislative 
history by finding the language of section 112 to be perfectly clear, and 
thereby invoking the well known canon of statutory construction that 
the legislative history need not be explored where the statute is clear on 
its face, since the legislative intent is apparent from the words them- 
selves.*¢ 

However, other decisions have not found this clarity of language in 
section 112, as evidenced by their varying interpretations of the effect 
of the additional language in paragraph 3. For example, one decision 
by the Board interpreted section 112 as a codification of existing law;* 
yet this contention was expressly denied in Richardson v. Bryan. Further, 
in the Sola Electric case the court indicated that paragraph 3 allowed the 
use of functional expressions as envisioned by Mr. Justice Reed,** al- 
though the court’s language on this point was highly speculative.*® Many 
other examples could be cited wherein the courts have not agreed as to 
the meaning of the language in section 112, and this diversion of opinion 
as to the meaning of the statutory language has resulted in the various 
interpretations of the effect of paragraph 3 which have been described 
earlier in this Note. Thus it is difficult to concur with the reasoning 
in Ex parte Ball that the language of section 112 is “so clear” as not to 
require an inquiry into the legislative intent behind the act. 


Assuming, therefore, that the statute is not clear on its face, as evidenced 
by conflicting court decisions as to the meaning of the language, the 
intent of Congress should in fact be examined to determine the relation- 
ship between paragraphs 2 and 3 of section 112. The most logical ap- 


43 Ex parte Ball and Hair, 99 U.S.P.Q. 146 (P.O.Bd.App. 1953). 

44 Td. at 148. 

45 Jd. at 150. 

46 SUTHERLAND, STATUTORY ConsTRUCTION § 4701-4702 (1943). 

47 Supra note 35. 

48 Supra note 38. 

49 Supra note 37. The court states: “If one were to speculate as to the effect, which 
may, under proper circumstance be given to the third paragraph of section 112, per- 


haps one would be permitted to suggest that is designed to cover such a case as Mr. 
Justice Reed had in mind. [In General Electric Co. v. Wabash Corp.] 
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proach in determining such intent would be that used by the Supreme 
Court, in Fourco Glass Co. v. Transmirra Products Corp.,” which was a 
recent case concerning patent venue. 

In the Fourco case, the Supreme Court was faced with the interpreta- 
tion of a general provision governing venue and a special venue provision 
concerning patent suits. In deciding whether the provisions were sup- 
plementary, or whether instead the special provision governed, the Court 
employed the statutory canon of construction that a special provision 
will prevail over a general provision, and use extrinsic aids to determine 
whether the result reached by reasoning from this statutory canon was 
consistent with the intent of Congress ascertained from the extrinsic 
evidence. In holding the special provision governing, the Court con- 
sidered “statements made by persons having importantly to do with 
legislative intent” § and found such extrinsic material consistent with 
the result reached in applying the canon. 

In section 112 of 35 U.S.C, paragraphs 2 and 3 concern claims. The 
second paragraph is general, while the third paragraph specifically relates 
to functional claims. Applying the statutory canon that a special pro- 
vision governs to the exclusion of a general one, it would appear that 
as to the issue of functionality, paragraph 3 governs over paragraph 2 
since Congress bas addressed itself specifically to the problem of func- 
tional claims. Therefore, provided that there is compliance with the 
terms in paragraph 3, there should be no issue of vagueness or indefinite- 
ness because of the functional expression. This interpretation would not 
destroy any basic precepts of patent law, since the claims must continue to 
define over the art by pointing out the invention. 

The legislative background material further supports the conclusion 
that Congress has addressed itself specifically to functional claims by in- 
cluding paragraph 3 in section 112. The Reviser’s note to section 112 
reads: “A new paragraph relating to functional claims is added.” 
Congressman Bryson, whose subcommittee formulated the present act, 
should be considered as a “person having importantly to do with legis- 
lative intent”.®* In a speech before the Philadelphia Patent Law Associa- 


tion, Congressman Bryson said:* 


I should like to say a word on the provision in the bill for 
functional claiming. The subcommittee realizes that this will per- 
mit combination claims to be expressed functionally at the point 
of novelty. This provision in reality will give statutory sanction to 


50 Fourco Glass Co. v. Transmirra Products Corp., 353 U.S. 222 (1957). 
51 Id. at 227. 

52 Reviser’s note to 35 U.S.C. § 112. 

58 See note 50 supra, at 227. 

54 Address by Representative Bryson, supra note 26. 
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combination claims before the Halliburton decision. All the elements 
of a combination®® will be able to be claimed in terms of what they 
do as well as what they are. This has been strongly recommended | 
by the patent bar and appears to us logically necessary if combina- 
tion claiming is to be recognized as acceptable. This provision also 
gives recognition to the existence of the doctrine of equivalents. 
(Emphasis added.) 


Congressman Bryson’s remarks indicate that more was intended by Con- 
gress than merely to overrule Halliburton: “All the elements of a com- 
bination will be able to be claimed in terms of what they do as well as 
in terms of what they are.” &* (Emphasis added.) Furthermore, the word- 
ing of paragraph 3 nowhere refers to the position of the means clause, 
but instead, sets forth a general rule regarding functional claims. It is i 
this general rule which constitutes the Congressional policy toward state- 
ments of function in claims. Therefore paragraph 3 should be interpreted 
in deciding upon the validity of such claims, rather than the older pro- 
vision contained in paragraph 2. 


V. An ANALYSIS OF THE TERMS IN PARAGRAPH 3 AND THEIR EFFECT ON 
FuNcTIONAL CLAIMS 





















Since paragraph 3 is directed to functional claims, as evidenced by the 
legislative intent and basic rules of statutory construction, it is then Hi 
necessary to analyze the terms of paragraph 3 to determine their effect 
on functional claims. This analysis is required to indicate that a proper i 
construction of paragraph 3 will result in sufficient definiteness of claims if 
as envisioned by the patent act. The very words of paragraph 3 impose oe 
appropriate restrictions to the scope of such claims so as not to discourage 
future invention. \ 


A. What is an “Element” in a Claim for a Combination? 


In a combination invention, the statute declares that an element may 
be expressed as a “means”. It is clear that a single means claim, which 
recites merely one means plus a statement of function is not permitted 
since to do so would require the element to be the entire combination. 
Whether major portions of the combination may be so expressed, either 
by adding purely nominal components or otherwise, is not so clear, 
although it has been stated that “adding nominal components will un- at 
doubtedly be condemned.” 57 i} 

It was held at an early date that a “system of elements” of a “train of 








55 Insertion from p. 46, line 9 to correct error in publishing. 
56 See note 26 supra. 
57 Federico, Commentary on the New Patent Act, 35 U.S.C.A. 1, 26 (1952). 
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mechanism” as well as a single element may be defined by means followed 
by a statement of function.5* That is, the means may be used in a plural 
sense to indicate a plurality of elements,°® and may properly include 
more than one specific detail. The term “means” is generic and includes 
either a single or a plurality of instrumentalities.°! The Board of Appeals 
has definitely stated that means may be used in a singular or plural sense 
with no particular limit to the degree of plurality to which the term is 
applicable.** However, while such use of means is approved, it must not 
be indefinite.“ The Court of Customs and Patent Appeals summarized 
these holdings by stating that a “. . . means for performing any function 
includes all the elements contributing to such performance, regardless 
as to the number of kind of such elements.” * (Emphasis added.) These 
decisions appreciate the fact that any element which could be regarded 
even as a single element might be further divided® and that any attempt 
“to define the various elements and their relationships by separate ex- 
pressions, the lengths [of the claims] would render them confusing. . . .” 
Assuming the word “element”, as used in paragraph 3, to exclude a 
single means expression directed to the entire invention, it is not clear 
whether there is any restriction against expressing a major portion or 
subcombination of the invention in a means clause. That is, since the 
case law allows an element, or a plurality of elements to be included 
within one means clause, did Congress, by specifically stating “an element” 
and omitting any reference to a plurality of elements, intend to change 
the case law?®* To determine this, it is necessary to ascertain the meaning 
of “element.” 


58 Ex parte Ledoux, 20 Gour. 69-14 (1908); Bastian v. Champ, 1910 C.D. 321 
(D.C.Cir. 1909). 

59 Lacroix v. Tyberg, 1910 C.D. 263 (D.C.Cir. 1909) ; Ex parte Gunn, 17 U.S.P.Q. 
248 (P.O Bd.App. 1932). 

60 Ex parte Freborg, 49 U.S.P.Q. 213 (P.O.Bd.App. 1940). 

61 Ex parte Morris, 2 U.S.P.Q. 386 (Comm. Opin. 1929). 

62 Ex parte Anderson, 52 U.S.P.Q. 552, 555 (P.O.Bd.App. 1941) ; see also Crosley 
Corporation v. The Westinghouse Electric and Manufacturing Company, 52 F. Supp. 
884, 59 U.S.P.Q. 466 (W.D.Pa. 1944), modified, 152 F.2d 895, 68 U.S.P.Q. 2 (3d Cir. 
1945). 

63 Ex parte Blashfield, 35 U.S.P.Q. 167, 168 (P.O.Bd.App. 1937). 

64 Osborne v. Patterson, 169 F.2d 817, 79 U.S.P.Q. 72 (C.C.P.A. 1948). 

65 Ex parte Blashfield, supra note 63. 

66 Ex parte Anderson, supra note 62. 

67 See Statement of Cecil R. Kent, Hearings, supra note 24, at 70: 


[It is] a little difficult to recognize any valid reason for the expression ‘element’ 
or the expression ‘combination’ . . . . I regard every invention, in the final 
analysis, as a combination of at least two elements. Almost everything can be 
defined as a ‘thing’, from the commonest up. . . . Thus, for example, a nail 
consists of a shank and a head, a hairpin consists of two prongs and a connecting 
portion, etc., etc. . . . [A]ccordingly, I would very respectfully submit the fol- 
lowing as an amendment to the last paragraph of section 112; ‘A claim for an 
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A dictionary defines an “element” as follows: “One of several members 
composing a mechanism, structure, etc., especially one of the minimum 
number of separate members composing an ideal schematic representa- 
tion of structure. . . .” * This definition is not used as authority, but only 
to show the ordinary meaning of the word.® Unfortunately, the cases 
prior to section 112 had not developed a clear meaning of the word and 
it is used synonymously with such terms as “unit,” 7 “instrumentality” ™ 
and “part.” 7? Perhaps its closest meaning is “subcombination.” ™* The 
concept of singularity seems to be present throughout these phrases. 
Furthermore, in the Training Manual for Patent Examiners, a glossary 
explains an element as “Any one single feature or part of an invention, 
e.g., element of a machine, element of a composition.” 

It is conceivable that the word “element,” as now used in the statute, 
places a new statutory concept into the law of functional claims, by 
defining a limit to the portion of the invention which may be placed 
within one means clause. If the number of units expressed within the 
means clause are clearly identifiable by construing the means clause 
to cover structure,’> and the structure has an accepted meaning in the 
art as a “unit,” then the statutory test should certainly be considered 
met. However, oftentimes there are a plurality of units forming a new 
subcombination embraced within the means clause. In this case the words 
of the Board of Appeals in Ex parte Babring, decided in 1941, are 
particularly instructive: “If the claim is directed to a true combination, 
it is obviously immaterial whether the elements thereof are new or old 
or whether or not they are defined specifically or broadly.”"* How- 
ever, the means cannot recite “what is to be accomplished by the whole 


invention may be expressed in terms of means or steps effected by the structure 
of the invention for producing its specified function, without reciting structure 
beyond what is deemed necessary for clear definition, and such claim shall be 
construed to cover the structure or material or equivalents thereof described in 
the specifications for performing the specified function.’ 

Mr. Kent’s definition would avoid any difficulty as to the meaning of “element.” 


68 Webster’s New International Dictionary, (2d ed. Unabridged 1953). 

69 Dictionary definitions should not be considered proper legal authority, in general, 
since it is possible to prove a point by careful selection of the dictionary. See Rich, 
The Relation Between Patent Practices and the Anti-Monopoly Laws, 24 J.Pat.OFF. 
Soc’y 85, 99 (1942), in which Judge Rich cites different dictionaries to “prove” a 
patent is, and is not, a monopoly. 

70 Great Atlantic & Pacific Tea Company v. Supermarket Equipment Corporation, 
340 U.S. 147, 152, 87 U.S.P.Q. 303, 305 (1950). 

71 Ex parte Morris, 2 U.S.P.Q. 386, 387 (Comm. Opin. 1929). 

72 In re Spitzglass, 96 F.2d 1002, 1004, 37 U.S.P.Q. 791, 793-4 (C.C.P.A. 1938). 

73 Ex parte Blashfield, note 63, at 168. 


74U.S. Department of Commerce, Patent Office, Training Manual for Patent Ex- 
aminers, June 1955. 


75 See section V D this Note infra. 
16 Ex parte Bahring, 51 U.S.P.Q. 386, 387 (P.O.Bd. App. 1941). 
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organization.” ** Thus, adding nominal components in order to recite 
more than one “means” in a claim does not remove the restriction against 
reciting a “whole organization” in one means clause.** Whether a 
plurality of elements may be considered “an element” under section 112 
is a subject for future clarification by the Patent Office and the courts.” 


B. The Necessity of Using the Word “Means.” 


The statute appears to sanction only particular types of functional 
expressions, those which are a means or step. In In re Lundberg,® the 
inventor had used “adapted to” clauses followed by functional statements, 
which form was approved in the Paper Bag case;*' the word “means” 
was not used. The Board of Appeals gave no weight to these apparently 
functional statements, although appellant argued that paragraph 3 applied. 
“There is no real difference between the definition of an element as 
‘adapted to’ perform a specified function and its definition as ‘means for’ 
performing the said function.” ** The Solicitor for the Patent Office 
maintained that paragraph 3 was obviously inapplicable since the words 
“means for” were not used: “The only function statements construed 
to be for structure are those specifically stated in 35 U.S.C. § 112, 
namely those in a combination of elements, where the statement of 
function is preceded by ‘means for’. . . .”** The Court of Customs and 
Patent Appeals avoided the issue saying, “For purposes of this decision, 
we will assume, without deciding, that the recitations in the claims of a 
specified element plus an ‘adapted’ clause are equivalent to a ‘means 
for performing a specified function’ within the meaning of 35 U.S.C. 
§ 112.” 

The effect of this part of the decision is to warn attorneys that the 
beneficial effects of paragraph 3 may be lost if its terms are not strictly 
met. It would appear advisable to use the “means” form since that is 
the form approved by Congress. 


C. The Limitations of a “Specified Function.” 


The term “specified function” places two limitations on. the functional 
phrase. The statement of function must first be “specified,” and secondly, 
it must be a true statement of function, and not of result. 


17 Ibid. 

78 However, it should be noted that as the number of units embraced within a means 
clause increases, the functional statement tends to be a statement of result. See section 
V C this Note infra. 

79 The practice in Great Britain is to use the term “integer.” See TERRELL AND 
SHELLEY, PATENTS 146 (9th ed. 1951). 

80 244 F.2d 543, 113 U.S.P.Q. 530 (C.C.P.A. 1957). 

81 Supra note 16. 

82 Brief for Appellant, pp. 8-11, In re Lundberg, supra note 80. 

83 Brief for the Solicitor, p. 4, id. 

84 See note 80 supra at 546, 113 U.S.P.Q. at 533. 
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The word “specified” is considered to indicate what kinds of state- 
ments of function may appear in a means clause. One leading dictionary 
defines “specify” as: “To mention or name in a specific or explicit manner; 
to tell or state precisely or in detail. .. .” ®° The word “specific” is then 
defined as: “. . . a particular sort or kind; . . . precisely formulated or 
restricted; . . . definite . . . explicit; of an exact or particular nature; as 
a specific statement. . . .” (Emphasis added.) Court decisions have stated 
that “specific” means to make definite,** precisely formulated, explicit, of 
an exact or particular nature,*’ or to state precisely,®* all of which defini- 
tions are consistent with the dictionary meaning. 

These words correspond in meaning to the words “particularly point- 
ing out and distinctly claiming” of paragraph 2. This is especially 
pointed out by another court definition which defines “to specify” as 
“to point out, to particularize. . . .”*® The word “specified” in para- 
graph 3 is then of little significance if paragraph 2 is governing; since 
a claim which has statements of function and complies with paragraph 2 
by pointing out the invention automatically meets the requirements of 
a “specified function.” However, the word “specified” contained in 
paragraph 3 does not incorporate paragraph 2 but instead imposes its 
own test relating specifically to statements of function. These distinctions 
can best be understood by considering an actual case. 

In Ex parte Ball, the Board of Appeals analyzed various means clauses, 
and although reaching the dubious conclusion that the language of 
section 112 was perfectly clear, the decision nevertheless developed an 
important concept. Briefly, in one of the claims allowed by the Board, 
the means clause in issue recited: “. . . means for imposing on said motor 
when it is driven as a pump, a back pressure, substantial, but substantially 
lower than the pressure applied by said pump to it when it is acting as 
a motor... .”° (Emphasis added.) In the disallowed claim, the same 
structure was recited: “. . . means for automatically imposing on said 
motor when it is driven as a pump and on said fluid pump concurrently 
substantially different back pressures when said vehicle is moving in a 
direction to require the pulling of cable off the reel. . . .”®! (Emphasis 
added.) Thus, one statement of function required a “lower” back pressure, 
while the other statement of function required a “different” back pressure. 


85 Webster’s New International Dictionary (2d ed. Unabridged 1953). 
86 Boyd v. Garrison, 246 Ala. 122, 19 So.2d 385 (1944). 


87 People v. Thomas, 25 Cal.2d 880, 156 P.2d 7 (1945); Peters v. Banta, 120 Ind. 


416, 23 N.E. 84 (1889). 

88 Aleksich v. Industrial Accident Fund, 116 Mont. 127, 151 P.2d 1016 (1944); see 
Red Top Brewing Co. v. Mazzotti, 107 F. Supp. 921 (S.D.N.Y. 1952). 

89 Stewart v. Jaques, 77 Ga. 365, 3 S.E. 283 (1887) ; Morris & Eckele Co. v. Fulton 
National Bank, 208 Ga. 222, 65 S.E.2d 815 (1957). 

90 Ex parte Ball and Hair, 99 U.S.P.Q. 146, 147 (P.O.Bd.App. 1953), claim 1. 

91 Jd. claim 3. 
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In disallowing the claim, the Board said that a “different” back pres- 
sure would include a condition “where a greater back pressure is im- 
posed ... and this would be contrary to the improved mode of operation 
urged by appellant. . . .”*? (Emphasis added.) The Board’s position was 
sound since the language in the claim completely ignored the condition 
which was essential to the practice of the invention, i.e., the lower back 
pressure. However, in order to find a legal basis for disallowing the 
claim, the Board stated that the claim did not meet the requirements of 
“particularity” of paragraph 2, and that paragraph 2 governs over 
paragraph 3. However, the same outcome could have been achieved by 
stating that since the function was not pointed out or particularized, the 
requirement of a “specified” function of paragraph 3 was not satisfied. 
To interpret paragraph 3 as supplementary to paragraph 2 only adds to 
the requirements of paragraph 2, and the conclusion of most courts and 
writers that paragraph 3 is intended to liberalize the law regarding 
functional claims is not realized. The same criticism can be made of 
the Siegel®* case, where instead of holding that the claim “does not 
definitely describe the desired function of the control means,” the court 
could just as well have found that paragraph 3 had not been satisfied since 
the function was not specified. Therefore, it is not unreasonable to 
allow paragraph 3 to govern on the issue of functionality, and perhaps 
the proper manner of reciting functional statements could be developed 
from further construction of the word “specified.” 

The second limitation, that the statement of function must not be a 
statement of result, necessarily draws a distinction between “function” 
and “result.” Since the prior case law condemns a functional claim as 
a claim for a desired result, it may now be awkward to use the term “func- 
tion” to approve a claim; however, the concepts behind “function” and 
“result” are distinguishable. The problem arises in the application of 
the concepts. 

In In re Krodel the claims for a process of de-inking paper contained 
two “thereby” clauses which were relied upon to distinguish over the 
art. The first thereby clause read: “. . . to thereby induce a zeta potential 
of the same charged sign as the ink particles and which differs from that 
of similarly charged particles by a factor of at least 4... .” The court 


said: 


[The claim] appears to be functional in the sense that it might be 
construed that the sole purpose of the phrase is to recite a result 
which is desired to be obtained from the addition of a water soluble 
salt having a valence of at least 4. However, it is our opinion that 


92 Td. at 149-150. 
98 Supra note 41. 
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this phrase sets forth much more and is therefore not a mere state- 

ment of result. . . . [I]t must be considered to be a limitation. . 

In other words, the above quoted phrase does not set forth a 
desired result per se, but couples with the desired result a physical 

characteristic which is deemed necessary by appellants for the suc- 
cessful performance of their process.® (Emphasis added.) 


Concerning the second “thereby” clause, “. . . to thereby effect a sub- 
stantial separation of the ink particles from the material particles . . .,” 
the court stated that the claim “sets forth the ultimate result which is 
desired from applicant’s process, and as such cannot be relied on for 
patentability.” % 

The two functional statements were thus distinguished. One set forth 
merely the ultimate result, while the other coupled with the desired result 
a necessary physical characteristic. 


This decision represents a liberal view leading toward the consideration 
of functional statements as limitations, while reserving the right to dis- 
allow claims for reciting statements of desired result. The application 
of these principles will depend on the individual facts of a case. The 
Siegel case,°* where the expression “means responsive to vibrations of 
said diamond for controling (sic) the position of the cutting disk on its 
planitary (sic) axis” was considered to be a statement of results, illustrates 
the difficulty of application and possible differences of opinion. However, 
In re Krodel and Siegel both represent limitations to the use of means 
plus function, whether paragraph 3 governs or not. 


D. Recourse to the Specification and the Doctrine of Equivalents. 


The general rule has always been that the claims should be construed 
with reference to the drawings and specification.** However, Mr. Justice 
Reed in General Electric Co. v. Wabash Electric Co. stated that only in a 
“proper case” may a claim be upheld by reference to the descriptive part 
of the specification in order to give definite content to elements recited 


' 94 Jy ve Krodel, 223 F.2d 285, 289-290, 106 U.S.P.Q. 195, 198. (C.C.P.A. era 
Although this case is distinguishable as it was not decided’ under paragraph 3 
section 112, and the claims are directed to a process, the remarks of the court bs 
pertinent to a discussion of function and result. The entire step of claim 19, of which 
this expression is a part reads, “then adding to the slurry a water soluble salt yielding 
an ion having a valency of at least 4, to thereby induce a zeta potential of the same 
charged sign as the ink particles and which differs from that of similarly charged 
particles of the material of at least 4, to thereby effect a substantial separation of the 
ink particles from the material particles... .” (Emphasis added.) 

95 Ibid. 

98 Supra note 41. 

Be Shull Perforating Co., Inc. v. Cavins, 94 F.2d 357, 36 U.S.P.Q. 217 (9th Cir. 
1938). 
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in broad or functional terms.°* A “proper case” would be one in which 
a court would allow “a limited use of terms of effect or result which 
accurately define the essential qualities of a product to one skilled in the 
art... .” ®° Subsequent cases also indicated that the word “proper” meant 
a limited class. The statute in paragraph 3 now makes it mandatory 
that the claim be “construed to cover the corresponding structure . . . 
described in the specification . . .” and does not adopt Mr. Justice Reed’s 
limitation of a “proper case.” 

The statute must be viewed in relation to two aspects: first, in testing 
the patentability of a claim, and second, in determining its scope for in- 
fringement purposes. In determining the patentability of a claim, the 
elements must be capable of being construed to cover the structure 
disclosed in the specification. According to the Board of Appeals in 
Ex parte Mayer, the elements must be properly correlated with the 
structure of the specification. However, paragraph 3 must be read in 
conjunction with paragraph 1 of section 112 which explicitly requires a 
written description expressed in “full, clear, concise, and exact terms” 
in the specification. 

In In re Arbeit, the court found the dimensions of tubes or conduit 
means containing currents of molten glass to be a vital structural ele- 
ment. The court thought that the dimensions as recited in the claim 
to be purely functional: “the descriptions given in appellant’s specifi- 
cation are not more definite than the functional statements in the claims, 
and the latter are not sufficient to meet the requirements of the act.” 1 
In Sola Electric Co. v. General Electric Co., the invention resided in 
the proportioning with each other of elements of an old combination. 
The claims defined the proportions by reference to the functions which 
were supposed to be attained. The court followed the Arbeit decision 
and added: 


... and that while ‘an element in a claim for a combination may 
be expressed as a means or step for performing a specified function 
without the recital of structure, material or acts in support thereof, 
nevertheless the structure, material, or acts must have been described 
in the specification, otherwise it will be impossible to construe the 
claim as new section 112 provides. 

In the Sola patent in suit, neither the specification nor any one of 


98 Supra note 38, at 373. 

99 [bid. ; 

100 E.g., Halliburton Oil Well Cementing Co. v. Walker, supra note 20. 

101 111 U.S.P.Q. 109, 110 (P.O.Bd.App. 1956). 

102 Jy re Arbeit, supra note 36. The clause in issue of claim 1 read, “the cross 
section of said conduit being sufficiently small to insure to the glass stream flowing 


through said conduit as a resulting of the extraction of glass from the furnace, a speed 
sufficiently high to prevent any back current through said conduit.” 
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the claims describes otherwise than by function the proportionin: 
contemplated of the elements old in the art.‘ (Emphasis added.) 


These decisions indicate that whatever liberality is allowed in broad 
means clauses, the structure covered must be adequately described in 
the specification and be properly correlated. While this is not an unusual 
requirement, the cases signify that greater emphasis will be placed on 
the completeness of the description of the elements in the specification. 
However, in Richardson v. Bryan the court proceeded on less exacting 
rationale than in the Arbeit and Sola Electric cases. The court thought it 
only necessary “that the claims point out the invention, not that they 
describe it. . . . If reading the claims in the light of the specification, one 
skilled in the art readily could apprehend the precise nature of the in- 
vention, and the limitation of its scope, it is sufficient.” 1 

A similar view was taken in Stearns v. Tinker & Rasor where the Court 
of Appeals for the Ninth Circuit said: 


We construe [section 112] to mean that while an element in a 
claim for a combination may be expressed as a means or step for 
performing a function without recital of structure, material or acts 
in support thereof; the structure, material or acts must be described 
in the specification, and if so described, the claim will be construed 
to cover that which is described and the equivalents thereof. But 
the structure need not as well be recited in the claim.*™ 


However, the specification may not be used to limit a claim by in- 
corporating the corresponding, but unclaimed structure into the means 
clause. The rule that a means clause recited to cover an element is met 
by any structure, not limited to the equivalents, which performs that 
function, is preserved. In In re Lundberg, the court started with the 
basic premise that “each claim, whether broad or narrow, is, of itself, 
a separate entity, and each grants a different measure of protection to the 
inventor.” 1©7 Since an applicant has a right to define an invention broadly 
or narrowly, an interpretation of a broad claim as incorporating the 
details of the structure disclosed in the specification would make a broad 
claim a narrow claim, thereby effectively eliminating the broad protection 
which is presently afforded to inventors. Therefore, “limitations in the 


108 Sola Electric Co. v. General Electric Co., supra note 37. In claim 1, the limita- 
tion read, “said core means and said secondary winding being so proportioned that 
. . .3 Said capacity reactance means, said secondary winding and said tube having 
impedances at said frequency so proportioned as to effect... .” 

104 Supra note 31. 

105 _ F.2d —, 116 U.S.P.Q. 222, 228 (9th Cir. 1957). 

106 In re Patzer, 161 F.2d 250, 73 U.S.P.Q. 411 (C.C.P.A. 1947). 

107 In re Lundberg, supra note 80 at 548, 113 U.S.P.Q. at 534. 
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specification not included in the claim may not be relied upon to impart 
patentability to an otherwise unpatentable claim.” 1° 

For infringement purposes, the patentee is allowed a range of equiva- 
lents. The doctrine of equivalence is somewhat inconsistent with the 
concept that the invention is limited to the terms of the claims. In a 
recent case, the Court of Appeals for the Seventh Circuit said:1 


The doctrine, however, is a two-edged sword and does not always 
operate in favor of the patentee. Sometimes it is used against him, 
depending upon the circumstances of the case. The Court in the 
Graver case so recognized. It stated ‘The wholesome realism of 
this doctrine is not always applied in favor of a patentee but is 
sometimes used against him. Thus, where a device is so far changed 
in principle from a patented article that it performs the same or a 
similar function in a substantially different way, but nevertheless 
falls within the literal words of the claim, the doctrine of equivalents 
may be used to restrict and defeat the patentee’s action for infringe- 
ment.’ Such exception may be applicable even though the accused 
device ‘falls within the literal words of the claim.’ In our view, 
this exception is more pertinent to the instant situation than the 
general rule. 


Therefore, in order for the means clause “to cover the corresponding 
structure” described in the specification, or the equivalents, it must be 
properly correlated with the corresponding structure in the specification. 
The specification must describe the structure in more exacting terms. The 
means clause must distinguish over the art by its terms, and not rely on 
the details of the structure disclosed in the specification for patentability. 
Finally, although the doctrine of equivalence is used primarily for the 
patentee’s benefit, it operates to his disadvantage when the infringing 
structure is a nonequivalent. Thus, both a detailed disclosure and an 
indication of possible equivalents in the specification are desirable. 


VI. ConcLusIon 


Paragraph 3 of section 112, 35 U.S.C. is a special provision relating to 
functional claims, and should govern to the exclusion of paragraph 2 
when functionality is an issue. Paragraph 3 develops new tests for deter- 
mining whether the functional clause is a true limitation. First, the 
functional clause must be construed to cover the corresponding structure 


108 [bid. 
109 Simmons Co. v. A. Brandwein & Co., 250 F.2d 440, 450, 115 U.S.P.Q. 307, 315 
(7th Cir. 1957). 


110 Graver Tank & Mfg. Co., Inc. v. Linde Air Products Co., 339 U.S. 605, 608, 
85 U.S.P.Q. 328, 330 (1950). 
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by correlating the function with the element that produces the function; 
this is more commonly expressed as reading the element on the specifi- 
cation. No matter how broad the functional expression, the specification 
must describe the structure in greater detail than the claim in order to 
comply with paragraph 1 of section 112. Secondly, the functional ex- 
pression must be examined to determine whether it is a statement of 
desired result or function. This distinction is sometimes nebulous; 
nevertheless, it appears to be a requirement in view of In re Krodel™ 
and Siegel v. Watson.'!2 Thirdly, the statement of function must be 
“specified” and must accurately define the essential physical characteristic 
or function of the structure. For example, in Ex parte Ball,™® it was 
held that a “different” pressure did not point out the invention, while a 
different conclusion was reached concerning a “lower” pressure. There- 
fore, a specified function in this case would have been the “lower” 
pressure. Fourth, the subject matter embraced within the functional 
expression must read on an “element.” An element has been given a 
fairly broad interpretation in the past, and this condition should not 
prove to be a severe restriction, provided the invention is in the combi- 
nation.""* Attempts to add purely nominal components “may surely be 
condemned” 146 if the statement of function is construed to cover the 
entire invention, and not merely an element. If these conditions are met, 
the functional expression should be upheld. 

In evaluating this approach, it should be remembered that the dominant 
economic philosophy of the judiciary has been antagonistic toward very 
broad claims. This approach supports the intent of Congress (evidenced 
by the addition of a special provision liberalizing the use of functional 
expressions) to combat such judicial antagonism. Attempts to obtain 
greater coverage than allowed by paragraph 3 will be counter-balanced 
by the imposition of the new proposed tests contained in paragraph 3, 
without the necessity of reverting to paragraph 2. 

These new tests are perhaps subject to the criticism that they introduce 
added technical complexity to an already complex subject. However, 
the ideal of simplicity cannot be achieved in situations replete with 
conflicting economic, legal, technical and semantic considerations. The 
fact that the proposed tests are numerically greater than the single test 
under paragraph 2 actually introduces a more workable approach, by 
providing more specific tests for various situations. Thus, the proposed 
tests provide a measure of stability, and yet still retain sufficient flexibility 


411 See note 94 supra. 

112 See note 41 supra. 

118 Supra note 90. 

114 Tt is to be noted that as the number of elements embraced within one means 
clauses is increased, the statement of function then tends to be a statement of result. 

115 Federico, supra note 57. 
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by allowing the rejection of those claims which depart from the form 
thought satisfactory by Congress, Furthermore, in infringement cases, 
the doctrine of equivalence allows the courts a wide measure of judicial 
discretion. 

In order to promote science and the useful arts,‘** Congress, by the 
patent system, has chosen a system of incentives by which a favored 
economic position is granted to inventors. The degree and limitations to 
this economic position is rightfully a subject of congressional control. 
Since Congress has adhered to the basic incentive policy of granting these 
commercial rights to inventors, the patent laws should be interpreted in a 
manner consistent with the legislative intent. Where a patentable in- 
vention exists, there is no congressional policy limiting this incentive by 
restricting the patent to a specific mechanism; on the other hand, the 
congressional purpose cannot be extended to allow the patent to cover 
nonequivalent mechanisms. The congressional policy toward functional 
claims can be found in the interpretation of the special provision relating 
to functional claims. Under such circumstances, the limitations and 
tests concerning functional claims are to be derived solely from para- 
graph 3, and the problem of functional claims is now a problem of 
statutory interpretation of that paragraph alone. 


116 U.S. Const. art. I, $8, cl. 8. 
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ADMINISTRATIVE Law — EvipENCE — DEPoRTATION PROCEEDINGS — USE OF 
Hussanp’s Testimony Acainst Wire—Gilles v. Del Guercio, 150 F. 
Supp. 864 (S.D. Cal. 1957). 


Plaintiff, a resident alien, objected to the testimony of her husband at 
her deportation hearing. The special inquiry officer who conducted the 
hearing in California permitted the husband to testify against his wife. 
Plaintiff was ordered deported solely on the basis of her husband’s testi- 
mony, admitted over objection by the special ree | officer.1 A Cali- 
fornia statute recognized the marital privilege as applying to both crim- 
inal and civil proceedings. Held, the order cannot be sustained; during 
the existence of their marriage, a wife may assert a privilege against testi- 
mony of the husband. 

Deportation proceedings are civil in nature? and, although the result 
may be severe, deportation is not per se punishment.* Under the present 
immigration law* a resident alien is entitled to have deportability de- 
termined by a hearing. This hearing is conducted by a special inquiry 
officer under regulations prescribed by the Attorney General of the 
United States,® which authorize the officer to rule on the admissibility of 
evidence, to exclude irrelevant, immaterial or unduly repetitious evidence, 
and to arrive at a decision based on “reasonable, substantial and probative 
evidence.” 7 The Supreme Court has held that a deportation hearing 
must afford the alien due process of law,® but that its conduct is not 
bound by the judicial rules of evidence.® Admission of hearsay’ or 
opinion" testimony does not deny an alien due process of law because 
the common law exclusionary rules of evidence are not based on the 
Constitution. The test is whether the hearing meets the essential stand- 


1 However, the special inquiry officer recognized the privilege for confidential com- 
munications. 150 F. Supp. at 865. 

2 United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 157 (1923). 

3 Harisiades v. Shaughnessy, 342 U.S. 580, 594 (1952). 

4 Act of June 27, 1952, c. 477, 66 Stat. 163 (codified in scattered sections of 5, 8, 
18, 22, 31, 49 U.S.C.). 

5 Immigration and Nationality Act, 66 Star. 208, 8 U.S.C. § 1252(g) (1952). 

68 C.F.R. § 242.51-242.57 (1952) (conduct of a hearing). 

7 Ibid. 

8 Carlson v. Landon, 342 U.S. 524, 538 (1952). 

® United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 157 (1923). 


10 Navarrette-Navarrette v. Landon, 223 F.2d 234, 237 (9th Cir. 1955), cert. denied, 
351 U.S. 911 (1956). 


11 Ex parte Seisuke Fukumoto, 53 F.2d 618, 620 (9th Cir. 1931). 


12 Willapoint Oysters Inc. v. Ewing, 174 F.2d 676, 690 (9th Cir.), cert. denied, 
338 U.S. 860 (1949). 


[ 635 ] 
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ards of fairness..* Thus, the proceedings are not vitiated by considera- 
tion of inadmissible evidence under judicial: rules unless its exclusion 
would make the decision to deport wholly speculative.’ 

At common law, husband and wife were not competent witnesses for 
or against one another except for a crime by one spouse against the per- 
son of the other. It is necessary to make a distinction between the 
privilege for confidential communications and the marital privilege. The 
policy foundation for the former privilege upholds its assertion after dis- 
solution of the marriage, on the ground that the communication originates 
in confidence, and, the law should encourage such a confidence since it 
helps to preserve the marital relationship.** The latter (marital privilege) 
permits the defendant spouse to exclude adverse testimony by the other 
in his or her criminal trial during the existence of the marriage.17 The 
marital privilege rests on the tenuous ground of complete unity of hus- 
band and wife and has been severely criticized as an unwarranted ob- 
struction to the determination of truth.18 In Funk v. United States,'® 
the Supreme Court held a wife competent to testify in behalf of her 
husband in a criminal trial, but the question of the competency of either 
to testify against the other was not decided. Nevertheless, the Tenth 
Circuit has interpreted the Funk doctrine as permitting the wife to tes- 
tify against her husband in a criminal trial.2° This interpretation was re- 
jected by the Sixth Circuit.** 

Rule 43(a) of the Feperat Ruies oF Civit Procepure” governs 
admission of evidence and competency of witnesses in federal civil ac- 





18 Bridges v. Wixon, 326 U.S. 135, 154 (1944). 


14 Jbid. The unsworn statements admitted by the hearing board violated its own 
departmental rules for the admission of evidence in a deportation hearing. 


15 Lucas v. Brooks, 85 U.S. (18 Wall.) 436, 452 (1873). 

16 8 WicMorE, EvipENCE § 2332 (3d ed. 1940). 

17 Pereira v. United States, 347 U.S. 1, 6 (1954), affirming 202 F.2d 830, 835 (Sth 
Cir. 1953). 

18 Jd. § 2228; SELECTED WRITINGS ON THE LAW OF EVIDENCE AND TRIAL 214 (Fryer 
ed. 1957) ; Mopet Cope or Evivence rule 215, comment a (1942); Hutchins, Some 
Observations on the Law of Evidence: Family Relations, 13 Mtnn.L.Rev. 675 (1929). 
Contra, Note, 15 U.Prtt.L.Rev. 318 (1954). The marital privilege has been upheld 
on other than policy reasons because of the lack of a federal statute abrogating the 
privilege. United States v. Walker, 176 F.2d 564, 568 (2d Cir.), cert. denied, 338 
U.S. 891 (1949); 17 U.Cur.L.Rev. 525 (1950), SeLecrep Writincs oN EvIDENCE 
AND TRIAL 214 (Fryer ed. 1957). 

19 200 U.S. 371 (1933). Lutwak v. United States, 344 U.S. 604 (1953) indicates 
that the Supreme Court is not enamored of the privilege where spouse is made to 
testify against spouse. 

20 Yoder v. United States, 80 F.2d 665 (10th Cir. 1935). The fact that the hus- 
band and wife were divorced rendered the privilege inoperative but the Court clearly 
indicated that it would have reached the same decision if there had been no divorce. 

21 Brunner v. United States, 168 F.2d 281, 283 (6th Cir. 1948). 


22“All evidence shall be admitted which is admissible under the statutes of the 
United States, or under the rules of evidence heretofore applied in the courts of the 
United States on the hearing of suits of equity, or under the rules of evidence applied 
in the courts of general jurisdiction of the state in which the United States court is 
held. . . . The competency of witnesses to testify shall be determined in like manner.” 
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tions. Under this rule, the state law on rivilege may be applied, since 
it is very unlikely that this question will be resolved by any federal 
statute or decisions. Consequently, decisions denying the marital priv- 
ilege in other types of cases should be regarded as persuasive. For ex- 
ample, in United States v. Brunner** it was held that a husband could not 
assert the marital privilege and impose silence on his wife in a civil action 
where he sought to obtain monetary indemnity from the United States. 
Here then, is a denial of the inn: by a court of the United States, 
and yet, reliance thereon may be questioned by contending that admitting 
evidence in one federal court, after the enactment of Rule 43(a), does 
not open the door to its admission in another federal court sitting in a 
state where such evidence is clearly inadmissible,** unless justification can 
be found for holding that the rule of evidence is an established one in 
the federal courts. Therefore, the question presented is what, if any, 
effect is to be given to recognition by California of the marital privilege, 
as distinguished from the privilege for confidential communications, in 
both criminal?® and civil actions.”® 

The holding of the court in the principal case, in applying the marital 
privilege to an administrative hearing,?” appears to rest on dictum in 
Caban v. Carr,?® which held that the complete incompetency of the hus- 
band or his wife as witnesses for or against one another, as propounded 
by the Lucas case,?® applied to deportation proceedings. Since rule 43(a) 
of the FeperaL RuLEs oF Crvit Procepure has been held not to apply in 
a rigid manner to hearings before federal administrative tribunals,®° this 
should have precluded the court from relying on the California statutes, 
even though it is done sub siliento. (And, in fact, the court did not in- 
dicate any reliance on these statutes.) Therefore the decision of the 
court in the principal case engrafting this privilege on a deportation 
hearing, appears to rest squarely on the prevailing federal rule in a 
criminal trial*t buttressed by dictum in the Cahan case. 


23 200 F.2d 276, 280 (6th Cir. 1952). 

24 Schillie v. Atchison, T. & S.F. Ry. Co., 222 F.2d 810, 818 (8th Cir. 1955). 

25 Cat. Pen. Cone $1322 (Deering 1949). “Neither husband nor wife is a com- 
petent witness for or against the other in a criminal action or proceeding to which 
one or both are parties, except with the consent of both... .” 

26 Cat. Cope. Civ. Proc. ANN. § 1881 (Deering 1946). “A husband can not be 
examined for or against his wife without her consent; nor a wife for or against her 
husband, without his consent; nor can either, during the marriage or afterward, be, 
without the consent of the other, examined as to any communication made by one to 
the other during the marriage. . . .” 

27 The court made it clear, “The rule is that during the existence of the marriage, 
the husband or the wife may not be examined against the other as to any matter... .” 
150 F. Supp. at 866. 

28 47 F.2d 604, 605 (9th Cir. 1931). 


29 Lucas v. Brooks, 85 U.S. (18 Wall.). 436 (1873). 


80 Falsone v. United States, 205 F.2d 734, 742 (Sth Cir.), cert. denied, 346 U.S. 
864 (1953); but cf. Green, Evidence of Unfair Labor Practices Under the Taft- 
Hartley Act, 26 N.C.L.Rev. 253 (1948), SELECTED WriITINGs oN EvipENcCE AND TRIAL 
1091 (Fryer ed. 1957). 


$1 Brunner v. United States, 168 F.2d 281, 283 (6th Cir. 1948). 
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In Navarrette-Navarrette v. Landon*? the Court of Appeals in the 
Ninth Circuit clearly emphasized the distinction between the requirement 
for a fair deportation hearing affording the alien due process of law, and 
the application of strict rules of evidence as applied in judicial proceed- 
ings. The admission of judicially incompetent evidence does not vitiate 
the proceeding unless its admission makes the entire hearing unfair.** 
Hence, the special inquiry officer may receive evidence which would be 
excluded in judicial proceedings, but his decision must be based on rea- 
sonable, substantial and probative evidence.** Under the administrative 
regulations governing deportation hearings, the testimony of the hus- 
band against his wife could have been received since it is neither ir- 
relevant, immaterial, nor unduly repetitious.** Further, since the marital 
privilege is not based on the Constitution but on public policy, the denial 
of this privilege by the special inquiry officer does not, in itself, make 
the hearing unfair. 

The instant court injected an exclusionary rule of evidence for a crim- 
inal action into an administrative hearing of a civil nature and thus de- 
parted from a line of cases holding that deportation hearings are not 
bound to observe judicial exclusionary rules of evidence. The extension 
of the marital privilege to an administrative laapmayatg is not consonant 
with modern trends to limit the privilege.** It is to be regretted that the 
court chose to engraft a discredited exclusionary rule of evidence into an 
administrative proceeding. If followed, the ruling will only serve to 
limit the ability of special inquiry officers to find facts on the issue of de- 
portability. Because of the weak basis of the rationale, the court’s ap- 
proach should certainly not be thought persuasive in other courts, nor be 
extended to apply to other administrative proceedings. 


James J. Flood, Jr. 
CoMMUNICATIONS—TELEVISION NETWORK PROGRAMS—IRANSMISSION TO 
ForEIGN STATES FOR REBROADCAST TO UNITED States—Wrather-Alvarez 


Broadcasting, Inc. v. FCC, 248 F.2d 646 (D.C. Cir. 1957). 


The American Broadcasting Company, desiring greater coverage for 
its programs in the San Diego, California area, applied to the FCC for 





82 See note 10 supra. 

33 [bid. 

84 See Hyun v. Landon, 219 F.2d 404, 408 (9th Cir. 1955), aff'd by an equally 
divided court, 350 U.S. 990 (1956). 

858 C.F.R. § 242.53(b) (1952). 

86 The instant decision could properly have been based on another ground, namely 
that the testimony by the husband against his wife in this case, although admissible, 
was not sufficient since it was the only evidence adduced to uphold the decision to de- 
port the alien wife. Since the husband wanted his wife deported to free himself from 
marital responsibilities his testimony was in any event somewhat questionable. 150 
F. Supp. at 867. 
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authority under section 325(b) of the Communications Act of 1934, as 
amended,’ to supply its programs, by transmission media, to Station 
XETV, Tiajuana, Mexico, which transmits a signal receivable in San 
Diego. The licensee of one of the two television stations in San Diego, 
which are primary affiliates of CBS and NBC, appealed from the de- 
cision and order of the FCC affirming the grant to ABC. The agency 
concluded that the public interest would be served “by enabling the San 
Diego area public to receive multiple choice, live network programs in 
substantially greater degree . . . placing in improved balance the oppor- 
tunity of programming choice with the public through the stimulation 
of competition among the networks thereby afforded.” In so doing, it 
refused to make any determinations with respect to the programmin: 
of the Mexican station in considering whether the grant would be in the 
public interest. Held: Remanded for reconsideration; the FCC, in con- 
sidering a grant to an American network to transmit programs to a for- 
eign station for rebroadcast to the United States, may not altogether ex- 
clude from consideration such serious defects of a foreign station’s pro- 
gramming as would affect the public interest. 

In the consideration of applications for broadcast licenses, the public 
interest, convenience, or necessity is the touchstone for the exercise of 
authority by the FCC.? In determining the public interest several factors 
must be considered and weighed.* The encouragement of competition, 
as such, particularly as between network systems, may not be the single 
or controlling factor for evaluating the public interest,* and the statutory 
command to the Commission does not restrict that agency to mere 
supervision of airwave traffic, but places upon the agency the burden of 
determining the over-all composition thereof.5 The Commission has held 
it to be the responsibility of the applicant for facilities to make a show- 
ing with respect to the elements involved in determining the question 
of public interest, convenience and necessity in connection with the 
authorization sought. The burden is on the applicant to show that the 
public interest, convenience and necessity will be served by granting the 
application.? A licensee has no vested right to protection against com- 


148 Star. 1091 (1934), 47 U.S.C. § 325(b) (1952), provides: “No person shall be 
permitted to locate, use, or maintain a radio broadcast studio or other place or appara- 
tus from which or whereby sound waves are converted into electrical energy, or 
mechanical or physical reproduction of sound waves produced, and caused to be 
transmitted or delivered to a radio station in a foreign country for the purpose of 
being broadcast from any radio station there having a power output of sufficient 
intensity and/or being so located geographically that its emissions may be reached 
consistently in the United States, without first obtaining a permit from the Com- 
mission upon proper application therefor.” 

2 FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137-138 (1940). 

3 Scripps-Howard Radio, Inc. v. FCC, 189 F.2d 677, 683 (D.C. Cir.), cert. denied, 
342 U.S. 830 (1951). 

4FCC v. RCA Communications, Inc., 346 U.S. 86 (1953). 

5 National Broadcasting Co. v. United States, 319 U.S. 190, 215-216 (1943). 

6 J.L. Statler, dba Baker Hospital, 4 F.C.C. 299, 301 (1937). 

7 Ibid. 
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petition from either domestic or foreign broadcast stations and, therefore, 
such a licensee may not be legally aggrieved or adversely affected by a 
grant of authority to another station to transmit programs to a foreign 
station heard in the United States.® 

The effective use of broadcast frequencies and the fair and equitable 
distribution of those frequencies among the several nations of the world 
are governed basically by the terms of the International Telecommunica- 
tions Convention,® to which, among other nations, the United States and 
Mexico are signatory. In conformity with this treaty, and in recognition 
of the fact that a regional agreement between them was necessary to pro- 
mote and maintain some standardization and to minimize interference, the 
Governments of the North American countries, including the United 
States and Mexico, concluded a treaty setting forth, inter alia, general 
definitions, technical engineering standards, and prescribed procedures 
concerning the common use of the broadcasting band in the North 
American Region.’° This agreement has not been ratified by Congress 
but the United States and Mexico, by executive agreements, had agreed 
to abide by the terms thereof until 1957, when formal negotiations were 
consummated resulting in an agreement between the two countries Bov- 
erning the relations between them in the use of the standard broadcast 
band.'! The allocation of television frequencies between United States 
and Mexico was effected by an exchange of notes which entered into 
force in September, 1951.1? 

In none of these agreements, however, are there provisions pertaining 
to or prescribing the program content of stations operating in the re- 
spective signatory countries. Insofar as these international treaties are 
concerned, the programming of Station XETV is completely within the 
discretion of the sovereign having control of the licensee of that station. 
Nor is there anything in the international agreements which would pre- 
clude a Mexican television station, located close to the border between 
this country and Mexico, from competing for the American advertising 
revenues and American audience receiving service from that station. 

In order to circumvent the control of the FCC, certain broadcasters 
whose programming has been found contrary to the public interest and 
necessity have in the past attempted to transmit the condemned types of 
programs to Mexican stations for re-transmission into the United States.* 





8 In re Lansing Broadcasting Company, 6 Prxe & FiscHer Rapio Rec. 1099 (1950). 

9 International Telecommunication Conference, Atlantic City, October 2, 1947, 
TIAS 1901. 

10 Inter-American Radio Communication Convention, Havana, Cuba, December 13, 
1937, Treaty Series, 938. 

11 Agreement Between United States and Mexico on Use of Standard Broadcast 
Band, January 29, 1957. 

12 Allocation of Television Channels Between United States and Mexico, August 
10, 1951, 2 U.S. Treatres & Orner INTL AcreeMents 2500, T.I.A.S. No. 2366, 
—— June 4, 1952. 3 U.S. Treaties & OTHER INTL AGREEMENTS 4823, T.I.A.S. 
No. 2654. 

18 T. Yount, dba Universal Advertising Agency, 2 F.C.C. 200 (1935). 
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In KFKB Broadcasting Ass’n, Inc. v. Federal Radio Commission, an ap- 
plication for the renewal of the license of a broadcast station was denied 
on the basis of objectionable programming which was contrary to the 
public interest. This decision was later circumvented by transmitting 
the objectionable D5. material to Mexico for rebroadcast to the 
United States.15 is situation prompted the adoption of section 325(b) 
as an amendment to section 28 of the Radio Act of 1927. At that time 
the Commission suggested the amendment for the purpose of preventing 
radio broadcast transmitters located in foreign countries from broadcast- 
ing programs furnished largely from American studios where the party 
operating the station had been refused a permit to operate in this coun- 
try.6 ‘The provision was based upon the principle that one should not 
be allowed to do indirectly what they cannot do directly." 

Only three major cases have arisen as a result of an application filed 
under section 325(b) for a permit to maintain a studio in the United 
States to originate programs for transmission to foreign stations for re- 
broadcast.1* The Commission denied all three applications, after finding 
that it was unable to conclude that a grant thereof would serve the public 
interest, convenience and necessity in accordance with the Biggie of 
the Communications Act. The applicants concerned in this group of 
cases had a past record in the communications field of owning or being 
associated with broadcast stations which had broadcast programs found 
to be objectionable. However, all of these cases can be distinguished 
from the principal case in that the objectionable programming was to 
originate from a studio located within the borders of the United States 
and clearly within the jurisdiction of the FCC. The purpose of adding 
section 325(b) to the act, as shown from the legislative history, was to 
prevent the very situation which existed in these cases.1® In the instant 
case it is not contended that the ABC programming is objectionable, but 
that such programming is to be intermingled with that of a foreign sta- 
tion whose programming the Commission refused to consider in making 
the grant. 

a tt method of operation used for the purpose of producing pro- 
grams objectionable by United States standards and having those pro- 
grams broadcast so as to be received by American audiences from a for- 
eign station, arose in Baker v. United States, where the programs were 





14 47 F.2d 670 (D.C. Cir. 1931). 

15 Nellie H. and W. C. Morris, 2 F.C.C. 269, 272 (1936). A portion of the pro- 
gramming of this applicant was to be talks by Dr. John R. Brinkley, former licensee 
of Station KFKB. 

16 T. Yount, dba Universal Advertising Agency, 2 F.C.C. 200, 207 (1935). See 
also Hearings Before the Committee on Merchant Marine, Radio and Fisheries of the 
House, 73d Cong., [st Sess., 28-50 (1933). 

17 T. Yount, dba Universal Broadcasting Agency, 2 F.C.C. 200, 207 (1935). 

18 T. Yount, dba Universal Advertising Agency, 2 F.C.C. 200 (1935); Nellie H. 
and W. C. Morris, 2 F.C.C. 269 (1936) ; J. L. Statler, 4 F.C.C. 299 (1937). 

19 See note 14 supra. 

20 93 F.2d 332 (5th Cir. 1937), cert. denied, 303 U.S. 642 (1938). 
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in the form of recordings made on discs resembling phonograph records 
and then physically sent to Mexico to the radio station, and there played 
and broadcast to the United States. Defendants had no permit to do this. 
A conviction for violation of section 325(b)?! was reversed on the ground 
that physical delivery of recorded programs does not constitute a viola- 
tion of the act. The appellate court said that, “It is not the recording 
apparatus, but that playing of the record, that makes the reproduction 
of the sound waves... .” 22 The law as written does not prohibit the 
recordation of sound waves in the United States and sending the record 
to Mexico to have the sound waves there reproduced and broadcast. 
In the principal case, the court did not express an opinion as to the con- 
struction of section 325(b) in light of the Baker decision. 


It is conceivable that any foreign station carrying American network 
programs which are being received in the United States will increase its 
American listening or viewing audience because of the network pro- 
grams, particularly where, as here, that audience has a choice of only two 
of three major United States network programs. Although the audience 
of the foreign station is increased, it is also receiving a type of program- 
ming which is not objectionable by FCC standards and which may be 
superior in quality to the locally originated programs of the foreign 
station. The result may well be that of replacing programming con- 
sidered to be below American standards. 

Under the instant decision the Commission may not altogether exclude 
from consideration such serious defects of the foreign station’s program- 
ming as would affect the public interest, but the extent to which it must 
consider such factors was not made clear. In the event evidence is in- 
troduced at a hearing by a protestant concerning the objectionable char- 
acter of the programming of a foreign station, then the Commission 
should consider such programming. The decision should not be extended 
to require the Commission to affirmatively seek to uncover past conduct 
of a foreign station since the authority to conduct such an inquiry could 
be seriously questioned under the Communications Act and our interna- 
tional agreements. It would seem that the Commission could, in its dis- 
cretion, place on an applicant for an authorization, under section 325(b), 
the burden of producing facts relating to the character of the foreign 
station’s programming. 

The judgment of whether the public interest would be served by a 
grant of a particular application rests, in the final analysis, with the Com- 
mission. The court in the principal case has cautioned the FCC, how- 
ever, that the determination of that interest involves consideration of 
multiple factors, and that a flat refusal to consider any one factor which 
on review the court feels is necessary constitutes error. Consideration 


2148 Strat. 1100 (1934), as amended, 47 U.S.C. $501 (1952), provides punishment 
for anyone who willfully or knowingly does any act or thing prohibited or declared 
unlawful by the act. 

22 93 F.2d at 333. 
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of defects in a foreign station’s programming is now a necessary factor 
in applications under section 325(b). 


Ronald Haggart 


CONSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE POWER TO THE STATES 
UNDER THE ASSIMILATIVE CriMes Act—United States v: Sharpnack, 26 
US.L. Week 4099 (U.S. Jan. 13, 1958). 


Defendant was indicted in federal district court for the commission of 
sex crimes on a federal enclave. The indictment was based on the As- 
similative Crimes Act of 19481 which provided that the statute of the 
state in which a federal enclave was situate would be adopted if no federal 
statute made the offense punishable. The offense committed by defendant 
was not punishable under any federal statute and the state statute adopted 
for the purposes of the indictment was enacted two years after passage 
of the ACA of 1948. The defendant moved to dismiss the indictment 
on the ground that adoption of state criminal laws passed subsequent to 
the ACA was an unconstitutional delegation of legislative power. The 
motion was granted by the trial court and on direct appeal to the United 
States Supreme Court Held, reversed; the adoption by the ACA of sub- 
sequently enacted state criminal laws is a proper exercise of congressional 
legislative power. 

Congress may exercise exclusive legislative power over federal enclaves 
acquired in accordance with the express terms of the Constitution? and 
also over enclaves acquired through the exercise of its implied powers.* 
In making a sale or cession to the federal government the states may re- 
serve exclusive or partial jurisdiction which, if not inconsistent with the 
intended use by the federal government, is valid. But once the exclusive 
legislative power has vested in the federal government, Congress has the 
power to make all needful rules and regulations concerning these federal 
enclaves.5 While the law of the state governing private rights remains in 


162 Srat. 686 (1948), 18 U.S.C. $13 (1952): “Whoever within or upon any of 
the places now existing or hereafter reserved or acquired as provided in section 7 
of this title, is guilty of any act or omission which, although not made punishable by 
any enactment of Congress, would be punishable if committed or omitted within the 
jurisdiction of the State, Territory, Possession, or District in which such place is 
situated, by the laws thereof in force at the time of such act or omission, shall be 
guilty of a like offense and subject to a like punishment.” 

2U.S. Const. art. I, $8, cl. 17, “To exercise exclusive Legislation in all Cases 
whatsoever .. . over all Places purchased by the Consent of the Legislature of the 
State in Which the same shall be.” The use of the word “Legislation” has been held 
to mean jurisdiction. James v. Dravo Contracting Co., 302 U.S. 134, 141 (1937). 

3 Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 525 (1885). 

4 Collins v. Yosemite Park Co., 304 U.S. 518 (1938). 


5 U.S. Const. art. IV, § 3, cl. 2, “The Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the Territory or other Property 
belonging to the United States... .” 
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effect after the cession to the federal government,* the criminal laws of 
the state do not apply to these enclaves.’ It is only the private law in 
force at the time of the cession that remains effective at the enclave and 
then only until abrogated or changed by Congress.* Pursuant to its con- 
stitutional power, Congress has passed statutes defining and punishing 
certain crimes committed upon the enclaves where Congress has the ex- 
clusive legislative power.® 

It had become apparent by 1825 that many crimes being committed 
on or about federal enclaves were going unpunished for want of a crim- 
inal statute making the act an offense against the United States.*° Con- 
gress had made certain of the major crimes punishable by statute but the 
federal criminal code had been characterized as “defective and inef- 
ficient.” 14 Rather than enact a complete federal criminal code, Congress 
made the decision to adopt local criminal law in order to provide for the 
effective enforcement of criminal justice at these enclaves.12 The local 
laws were to be adopted only to the extent that there were no congres- 
sional enactments on the particular crime. Thus, the first ACA em- 
bodying these principles was enacted into law.'* 

The ACA was first construed in the case of United States v. Paul. 
The defendant was convicted of a crime committed on a federal enclave 
which was made punishable by a state statute. This state statute had 
been passed subsequent to the passage of the ACA. In reversing the 
conviction, the Supreme Court, speaking through Mr. Chief Justice 
Marshall, held that the state criminal laws adopted were those in effect at 
the time the ACA was passed.’® Although not directly passing on the 
constitutionality of the adoption of future state criminal laws, the im- 
plication was strong that such an attempt on the ga of Congress would 
be held unconstitutional as being a delegation of legislative power.’” 


6 Chicago and Pacific Ry. Co. v. McGlinn, 114 U.S. 542, 546 (1885). See also 


Stewart & Co. v. Sadrakula, 309 U.S. 94, 99-100 (1940). 

7 Commonwealth v. Cleary, 8 Mass. 72 (1811). 

8 Arlington Hotel Co. v. Fant, 278 U.S. 439 (1929). 

962 Star. 688 (1948), as amended, 688 (arson), 689 (assault), 689 (maiming), 731 
(larceny), 731 (receiving stolen property), 755 (false pretenses), 756 (murder), 756 
(manslaughter), 756 (attempted murder or manslaughter), 764 (malicious mischief), 
usr’ 795 (carnal knowledge), 796 (robbery). (codified in scattered sections of 

10 See Commonwealth v. Cleary, supra note 7. 

11 United States v. Press Publishing Co., 219 U.S. 1, 12, 13, (1911). 

12 See United States v. Davis, 25 Fed. Cas. No. 14,931, at 784 (C.C.S.D.N.Y. 1841). 

18 Act of March 3, 1825, c. 65, 4 Star. 115. 

14 Td. “Sec. 3... . If any offence shall be committed in any of the places aforesaid, 
the punishment of which offence is not specifically provided for by any law of the 
United States, such offence shall, upon a conviction in any Court of the United States 
having cognizance thereof,. be liable to, and receive the same punishment as the laws 
of the State in which such fort, dock-yard, navy-yard, arsenal, armory, or magazine, 
or other place, ceded as aforesaid, is situated, provide for the like offence when com- 
mitted within the body of any county of such state.” 

15 31 U.S. (6 Pet.) 141 (1832). 

16 Jd. at 141, 

17 See 17 Fep.B.J. 157 at 163 (1957). 
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The doctrine of the Paul case was apparently accepted by Congress, 
since the ACA was subsequently reenacted in order to keep abreast of 
changes in local law, and adoption was limited either to state laws in 
effect at the time of the re-enactment!® or those in effect as of a certain 
date. When the constitutionality of the ACA first came before the 
Supreme Court it was at a time when the —_ of the Paul case was 
embodied in the statute. The validity of the ACA was unanimously 
upheld.?° ' 

Such was the status of the ACA in 1948 when the entire criminal code 
of the United States was revised. One of the changes made during this 
revision was the enactment of the ACA in its present form”! in order to 
avoid the necessity of “periodic pro forma amendments.” 2? Thus, the 
congressional intent behind the ACA was that state criminal laws passed 
subsequent to the passage of the ACA were to have the full force and ef- 
fect of federal criminal statutes without any action on the part of Con- 
gress.7% 

Congress may constitutionally delegate its legislative power to an 
agency but must establish the basic policy and standards by which the 
general congressional intent is to be carried into effect, so that the a 
has only to “fill up the details.” 2 Another permissible delegation 1s 
where an act of Congress is to be put into effect only after certain facts 
are in existence, with the determination of whether the facts exist being 
left to the agency involved.** However, Congress may not constitu- 
tionally abdicate its legislative function.?® Such abdication would be par- 
ticularly objectionable in a situation where authority is delegated to an 
agency to enact federal criminal statutes without any congressional dec- 
laration of basic policy or standards by which to guide the agency in the 
exercise of this function.?7 


In the instant case, the adoption of future state criminal laws was held 
not to be an improper delegation of legislative power. In arriving at this 
conclusion the majority reviewed the history of the ACA and its basic 


18 Act of April 5, 1866, c. 24, §2, 14 Srar. 13, “. . . now in force. . . .”; Act of 
July 7, 1898, c. 576, § 2, 30 Stat. 717, “. . . as the laws of the State . . . now pro- 
vide .. .”; Act of March 4, 1909, c. 321, § 289, 35 Srar. 1145, “. . . now in force. . .” 

19 Act of June 15, 1933, c. 85, 48 Strat. 152, “. . . June 1, 1933 . . .”; Act of June 


30, 1935, c. 284, 49 Srar. 394, “.. . April 1, 1935 . . .”; Act of June 6, 1940, c. 241, 
54 Srar. 234, “... February 1, 1940...” 


20 Franklin v. United States, 216 U.S. 559 (1910). 
21 See note 1 supra. 


22 The Revisers Note to 18 U.S.C.A. § 13 is a good explanation as to the intended 
operation of the statute in regard to future state legislation. 


23 H.R. Rep. No. 304, 80th Cong., Ist Sess. A 8 (1947). 


24 Wayman v. Southard, 23 U.S. (10 Wheat.) 1 (1825) ; United States v. Grimaud, 
220 U.S. 506 (1911) ; Yakus v. United States, 321 U.S. 414 (1944). 


25 Cargo of the The Brig Aurora v. United States, 11 U.S. (7 Cranch) 382 (1813) ; 
J. W. Hampton v. United States, 276 U.S. 394 (1928). 


26 Panama Refining Co. vy. Ryan, 293 U.S. 388 (1935). 
27 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 
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underlying policy of conformity to local law. They recognized that 
Congress could adopt existing local law to punish the unpre-empted of- 
fenses. Congress may then exercise its power to reenact the ACA “an- 
nually or daily” in order to keep abreast of the changes in local law. 
This being so, the majority felt that the ACA of 1948 is but a “continuing 
adoption” by the Congress of local criminal laws and the effectuation of 
the policy of conformity to local law in its “most complete and accurate 
form.” Congress retains the power to revise, revoke, alter, or exclude 
any state law from the operation of the ACA. To support its holding, the 
Court relied upon a class of cases which concern the powers of the fed- 
eral and state governments in areas which are exclusively federal or pre- 
empted by federal authority. The court also relied upon the fact that 
Congress delegates broad legislative power to the territories and the Dis- 
trict of Columbia, subject only to the revision, alteration, or revocation 
by Congress of any laws so passed. Therefore, the adoption of future 
state criminal laws “is a reasonable exercise of congressional legislative 
power and discretion.” 

It is the “continuing adoption” of these state laws by Congress that 
presented the crucial issue in the instant case. While there is no doubt 
that from the standpoint of convenience, the scheme of the ACA of 
1948 relieves Congress of the burden of its duty to make “needful rules 
and regulations” for federal enclaves, it seems clear that Congress has 
given the state legislatures the “simple power” ** to determine what the 
criminal law will be on federal enclaves located within their territory. 
Even though Congress retains the power to alter state laws made ot 
cable to federal enclaves by the ACA, these laws remain in force until 
such congressional action is taken. It is entirely possible that a person 
could be punished under an adopted state law which would never be 
passed by Congress. Any person accused of a federal crime “is entitled 
to the considered judgment of Congress as to whether the law applied 
to him fits the federal policy.” 7° In the instant case, the defendant did 
not have the benefit of this “considered judgment,” but was indicted 
under a state law which Congress had never examined or approved. It 
is the “continuing adoption” that deprives an accused of this considera- 
tion. The adoption of future state legislation was considered in the case 
of United States v. Barnaby, where the court concluded that such a 
scheme might be a delegation of legislative authority which would not be 
proper.*t Adoption by a state of the future enactments of another state 
or of the federal government has been held by the great weight of au- 
thority to be unconstitutional as an improper delegation of legislative 
power under the state constitutions.” 


28 Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, 169 (1920) (dissent by Mr. 
Justice Holmes). 


29 26 U.S.L. WeexK 4099, 4103 (U.S. Jan. 13, 1958) (dissenting opinion). 

8051 Fed. 20 (C.C.D. Mont. 1892). : 

81 Jd. at 23. 

82 State v. Intoxicating Liquors, 121 Me. 438, 117 Atl. 588 (1922) ; Opinion of the 
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There are many examples of divesting legislation which at first blush 
appears to be an adoption of future state law but are actually with- 
drawals by Congress from areas exclusively federal or pre-empted by 
federal authority to allow enforcement of state law.** The case of Clark 
Distilling Co. v. Western Maryland R.R. Co.* is typical of these cases. 
This case involved the construction of the Webb-Kenyon Act of 1913,35 
and it was held that passage of a state prohibition act divested the trans- 
ona of liquor of its interstate character under the terms of the 

ebb-Kenyon Act and thereby allowed enforcement of the state law. 
The majority in the instant case viewed this as an adoption of a future 
state enactment but a careful analysis of the language of the statute and 
the opinion of the Court in the Clark case indicates that it is divesting 
legislation rather than adoptive.** The delegation of broad legislative 
power to the territories and the District of Columbia has been upheld 
as not being an unconstitutional delegation of legislative power." In 
analogizing to this delegation, the majority overlook the fact that there 
are definite standards and limitations regulating the exercise of this legis- 
lative power,** whereas the states have no declaration of congressional 
policy or standards to guide them. 

The instant decision extends congressional authority to delegate legis- 
lative power far beyond previously defined limits. A reasonable interpre- 
tation of this decision would permit a departure from the doctrine that 
the legislative function may not be completely delegated and perhaps 
tend to further break down the concept of separation of powers in our 
governmental structure. The adoption of a complete federal criminal 
code by the Congress would obviate the necessity of an ACA and thereby 
avoid “indolent legislation.” ** By so doing, Congress would be realis- 
tically approaching the practical problems created by federal enclaves 
and the constitutional problems created by the holding in the instant case. 


Wendell P. Ables 


Justices, 239 Mass. 606, 133 N.E. 453 (1921) ; Brock v. Superior Court, 9 Cal.2d 291, 
we (i934), (1937) ; But see In the Matter of Lasswell, 1 Cal.App.2d 182, 36 P.2d 
934). 

33 Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851), interstate com- 
merce; Hanover National Bank v. Moyses, 186 U.S. 181 (1902), bankruptcy. But cf. 
Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). See note, 70 Harv. L. Rev. 
685, 690 (1957), regarding interpretation of the Clark case, note 34 infra. 

84 242 U.S. 311 (1917). 

35 37 Strat. 699, 700 (1913), 27 U.S.C. $122 (1952). 

36 242 U.S. 311, 321, 325 (1917). 

87 District of Columbia v. Thompson, 346 U.S. 100 (1953), and cases cited therein. 

88 37 Stat. 514 (1912), as amended, 48 U.S.C. $77 (1952), Alaska; 31 Srar. 150 
(1900), as amended, 48 U.S.C. $562 (Supp. V 1952), Hawaii; 64 Strat. 387 (1950), 
as amended, 48 U.S.C. § 1423a (1952), Guam; Act of June 20, 1874, c. 337, 18 Srar. 
116, Act of July 11, 1878, c. 180, 20 Srar. 102, Act of January 26, 1887, c. 49, 24 
Stat. 368, District of Columbia. 


$® United States v. Barnaby, 51 Fed. 20, 24 (C.C.D. Mont. 1892). 
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GovERNMENT ConTrActTs-MiLter Act-Givinc or Ninety Days NotIce 
AS CONDITION PRECEDENT TO MATERIALMAN’s RIGHT TO SUE ON PAYMENT 
Bonp. Cooley v. Barton & Wood, Inc., 249 F.2d 912 (1st Cir. 1957). 


Plaintiff brought action under section 270b of the Miller Act against 
the principal contractor and its sureties, for materials supplied to its 
subcontractor used in the erection of a hangar at a United States Air 
Force Base.? Subcontractor requested plaintiff materialman on December 
17, 1954 to stop delivery of materials until the following spring “owing 
to the progress of the work.” Plaintiff agreed to this temporary inter- 
ruption, and subcontractor continued to make payments for the materials 
already delivered until April 9, 1955, upon which date subcontractor 
informed plaintiff that the final payment for past deliveries would be 
made on May 1, 1955, and that delivery of the remaining contracted 
materials could then be resumed. On May 1, 1955 subcontractor failed 
to make the final payment as agreed, and on May 9, 1955 plaintiff 
notified the prime contractor in writing of the default in payment by 
the subcontractor. The district court granted a motion for summary 
judgment in favor of defendant on the grounds that there had been no 
notice within ninety days as required by the act. Held, affirmed; giving 
of notice to principal contractor within ninety days after last material 
is actually supplied* is a condition precedent to materialman’s right to 
sue on payment bond for amount due. 


149 Srat. 794 (1935), 40 U.S.C. § 207b (1952). 


$2(a) Every person who has furnished labor or material in the prosecution of 
the work provided for in such contract, in respect of which a payment bond is 
furnished . . . and who has not been paid in full therefore before the expiration 
of a period of ninety days after the day on which the last of the labor was done 
or performed by him or material was furnished or supplied by him for which 
such claim is made, shall have the right to sue on such payment bond... . 
Provided, however, That any person having direct contractual relationship with 
a sub-contractor but no contractual relationship express or implied with the con- 
tractor . .. shall have a right of action upon the said payment bond upon giving 
written notice to said contractor within ninety days from the date on which 
such person did or performed the last of the labor or furnished or supplied the 
last of the material for which such claim is made, stating with substantial ac- 
curacy the amount claimed and the name of the party to whom the material was 
furnished or supplied or for whom the labor was done or performed. Such 
notice shall be served by . . . registered mail. . . . (Emphasis added.) 


2 The principal contractor forwarded written instructions concerning the terms and 
execution of the agreement between plaintiff and subcontractor and there was other 
evidence that it was fully aware of the contract. However, the district court rejected 
the argument that a contractual relationship between the materialman and the prime 
contractor had arisen out of the latter’s knowledge of the agreement, and this point 
was upheld on appeal. Thus plaintiff was forced to rely on the proviso in $§ 270b, 
containing the ninety days notice requirement, relating to those having a contractual 
relationship with subcontractor only. But cf. United States v. Maryland Casualty Co., 
64 F. Supp. 522 (S.D. Cal. 1946). See note 11 infra. 


8 The court concluded that the ninety day notice period began on December 17, 1954, 
the date of the last delivery. Plaintiff argued that the notice period began on May 1, 
1955 when plaintiff first discovered that defendant’s subcontractor could neither go 
forward with the contract nor meet its obligations upon the part of the contract al- 
ready performed, and that it was at this point that plaintiff first learned that the De- 
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In setting the starting date for the ninety day notice period at the day 
that goods were last delivered under an interrupted contract rather than 
the date of default, the court in the principle case applied a strict a. 
tation to the ninety day notice proviso. The Miller Act as a whole is 
remedial in nature and should be liberally construed.* However, there 
has been some difficulty in determining the strictness with which the 
notice proviso in section 270b must be complied. In Bowden v. United 
States,® it was expressly held that the notice provision constituted a con- 
dition precedent to suit, since Congress had intended to create a time limit 
after which the prime contractor could pay subcontractor without facing 
the danger of claims by materialmen who had supplied the subcontractor. 
In that case the written notice that had allegedly been given had not 
sufficiently warned the contractor of subcontractor’s default, and the 
timeliness of such notice was not in issue. Similarly, in United States v. 
Northwestern Engineering Co.,’ the statutory notice was held to be 
mandatory and a “strict condition precedent to the existence of any right 
of action upon the payment bond.” ® Again, however, the method, and 
not the timeliness of the notice, was challenged.® In United States v. 
Maryland Casualty Co. the ninety day notice provision was held to be 
a condition precedent, but the materialman was nevertheless allowed to 
recover on the theory that there was an implied contract between the 
prime contractor and the materialman.'' The court in Fleisher Co. v. 
United States, in dicta, indicated that notice per se was a condition 


cember 17, 1954 delivery was in fact “the last of the materials” to be delivered. Thus 
plaintiff claimed that to enforce the notice provision within ninety days from December 
17, 1954 would be a mere technicality: “The automatic use of the December date for 
‘notice’ procedure . . . would establish a premature default which on that December 
1954 date neither materialman nor subcontractor were aware of or had reason to be 
aware of. There was no basic reason for plaintiff materialman to send a default 
5 to the general contractor until or on about May 1, 1955.” [Brief for appellant, 
p. 23. 

4 Fleisher Co. v. United States, 311 U.S. 15 (1940); United States v. Carter, 353 
U.S. 210 (1956) (the Miller Act was held to apply to trustees of a union welfare 
fund established for the benefit of construction workers employed by the contractor) ; 
United States v. Dickstein, 157 F. Supp. 126, (E.D. N.C. 1957) (materialman who 
delivered material to subcontractor under reasonable belief that material was intended 
for ultimate use under prime contract was allowed to sue on the payment bond, 
whether or not the material was actually delivered to the prime contract site, or in- 
corporated into the work). 

5 See note 1 supra. 

6 239 F.2d 572 (9th Cir. 1956), cert. denied, 353 U.S. 957 (1957). 

7122 F.2d 600 (8th Cir. 1941). 

8 Id. at 602. 

® Plaintiff claimed that the written invoices issued to subcontractor who subsequently 
turned them over to contractor for use of the latter in determining the amount of 
government progress payments should constitute sufficient compliance with the statute. 
be one held that the invoices were furnished as “an ordinary commercial incident.” 

. at ' 

1064 F. Supp. 522 (S.D. Cal. 1946). 

11 Ibid. Contractor knew the details of claim through invoices submitted by sub- 
contractor, and not only agreed in writing to pay certain obligations which subcon- 
tractor might incur but actually did make such payments. 

12 Supra note 4. 
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precedent, but distinguished the ninety day time limit requirement from 
the requirement that notice be given by registered mail. Only the former 
was held to be strictly required. 

Thus it may be concluded from the foregoing cases that, absent a 
contractual relationship between materialman and prime contractor, the 
giving of notice is a jurisdictional condition precedent, although, as 
evidenced in the Fleisher case, some liberality is allowed in determining 
the sufficiency of such notice. The plaintiff in the principal case did not 
base his contentions on a denial of this doctrine, although the court 
indicated to the contrary.’* In fact, plaintiff argued that the time of 
notice period began, not at the point of the last actual delivery, but at 
the time subcontractor was in default of the interrupted contract.1* The 
issues raised by this contention do not involve the necessity of notice per 
se, but rather the construction of the words “completion of work” and 
“last of the material” which are directly appended to the ninety day 
limit provision. Thus the question arises: assuming that notice is a 
condition precedent, and that in this respect the Miller Act should be 
read strictly, must the words of the provision itself be read strictly in 
every case, or should they be broadly interpreted so as to comply with 
the general doctrine that the Miller Act is remedial in nature and should 
be liberally construed? More specifically, should the time limit of ninety 
days be computed from the date of the last actual delivery or labor 
performed, or should it be more liberally construed to begin at the final 
time the labor or materials were to be furnished and paid for under the 
terms of the contract? The court in the principal case followed the 
strict interpretation and computed the ninety days as beginning from 
the date of the last actual delivery. 

It is well settled that the purposes for notice within any specified 
period of time are to allow a party who might be liable to a third 
party on a subcontractor’s default to know the existence of such third 
party and to learn within a reasonable time after completion of the 
project that the subcontractor was in default."® It is doubtful whether 
these purposes would have been effectuated if earlier notice had been 
given in the principal case.’® 

13 “Tn essence the plaintiff argues that . . . the Miller Act should not be so con- 
strued as to hold that the giving of notice within the ninety day period is a condition 
precedent to its right of recovery.” 249 F.2d at 914. 

14 See note 3 supra. 

15 Bowden v. United States, supra note 6; United States v. Fraser Const. Co., 87 
F. Supp. 1 (W.D. Ark. 1949). In the latter case, at 5, the court rejected the theory 


that one who has failed to give the required notice can urge estoppel on the part of 
the contractor : 


. . . [Regardless of acts or representations of the contractor, a cause of 
action under the Miller Act does not arise until the required notice has been 
given, and obviously a contractor could not be estopped to assert a defense be- 
cause no defense is necessary until a valid cause of action has arisen. Also 
. .. it makes no difference that the contractor may have actual knowledge, even 
if obtained from the claimant, if the notice required by the statute was not given. 


16 Plaintiff argued : 
The fulfillment of such a reason in the instant case obviously contemplated a 
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There is a dearth of legislative history as to the time limit proviso in 
section 270b.17 However, at least one court has liberally construed the 
ninety day requirement, by holding that plaintiff's labor was last per- 
formed not at the point when the materialman himself withdrew from 
the project, but when the labor was later completed by another material- 
man’s employee, who “accommodated” the first materialman under an 
arrangement that the employee’s wages were to be paid by the first 
materialman.’* It should be noted that the court avoided the question as 
to when the ninety day period would start if the employee had not 
furnished the labor as agreed.’® 

The principal case presents a unique situation. Materials were to be 
furnished under the original contract at a date some months after the 
last of the materials had been actually furnished and the contract in- 
terrupted by mutual consent; yet, the contemplated materials were never 
in fact delivered. Since the materials actually delivered constituted in 
fact “the last of the material” in the words of the statute, the court in 
the principal case felt bound by the apparent unambiguousness of the 
quoted language.” 

The Miller Act as an entirety has been broadly interpreted in favor 
of materialmen so as to effectuate the original intent of Congress to 
protect those whose labor and materials are used in public projects.?* 
The proviso in section 270b however, was inserted to protect the con- 
tractor by requiring a person with whom he has no contractual relation- 


contract fully performed to the extent that the parties were willing and able to 
complete . . . the subject matter of the contract. With the project not completed 
in December 1954, in fact temporarily interrupted as to the delivery of material 
and progress of all work because of weather conditions, any normal termination 
of the prime contractor-subcontractor relationship would be out of the question, 
and so the basic reason for enforcing the ‘notice’ proviso from that date to 
allow the general contractor to pay his subcontractor with immunity has no 
application regarding this set of facts. [Brief for Appellant, p. 17.] 


17In the general discussion of the bill on the floors of the House and Senate, the 
ninety day notice provision was deemed to permit creditors to sue on the payment 
bond ninety days after the labor was performed or materials supplied, without waiting 
for the Government to sue or until the completion of the entire project, as required 
by the Heard Act, 28 Star. 278 (1894), the predecessor of the Miller Act. 79 Cone. 
Rec. 11702, 13382 (1935). 

18 United States v. Chester Const. Co., 104 F.2d 648 (2d Cir. 1939). 


19 However, the court speculated, “We need not determine whether, if it [plaintiff 
materialman] had not performed such labor, the date on which it ‘furnished or sup- 
plied the last of the material’ should be deemed the date when the material was left on 
the premises or the date when it was incorporated into the building.” Jd. at 649. 

20 Plaintiff sought perhaps to avoid this difficulty by claiming loss of profits on the 
material not taken, thereby including such material within the definition “last of the 
material for which such claim is made.” However, the act provides that the material 
must be “furnished or supplied.” The district court concluded that by claiming con- 
tract damages, plaintiff “misconceived the nature of his rights. . . . The purpose of 
the act is not to make the general contractor stand in the shoes of the sub, but merely 
to make it liable for labor and material actually supplied.” [Record Appendix to 
Brief for Appellant, p. 33.] 


2179 Conc. Rec. 13882 (1935); Fleisher Co. v. United States, supra note 4; 
MacEvoy Co. v. United States, 322 U.S. 102 (1944). 
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ship to notify him within a reasonable time of possible future liability.” 
Thus it would appear that where notice has actually been given, thereby 
satisfying the condition precedent imposed by the act, the timeliness of 
the notice should be determined in a liberal fashion if in fact the con- 
tractor is apprised of impending liability within ninety days after sub- 
contractor’s default.** The literal interpretation in the principal case of the 
words in section 270b represents a departure from the general doctrine 
that the Miller Act should be liberally construed, since notice had actuall 

been given soon after the materialman realized there would be a default, 
and the contractor would not have benefited from an earlier notice. The 
result of the decision is that a materialman and a subcontractor cannot 
mutually extend time for payment without the necessity of the material- 
man making a claim to the contractor, and thereby indirectly challeng- 
ing the integrity of the subcontractor. To require a materialman to 
notify a contractor that his subcontractor was in default, when actuall 

there has merely been a convenient interruption of the contract acknowl- 
edged by the —— an unnecessary burden on the material- 
man and presents an interference with amicable contractual relationships. 


David Machanic 


22 See note 3 supra. 

23 A liberal interpretation of the words “last of the material for which such claim 
is made” would seem to be warranted when, as in the principal case, the materialman 
had no reason to suspect a default, since the statute also provides that the claim 
should state “with substantial accuracy” the amount claimed. See note 1 supra. 
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